THE TRIBUNAL RESUMED ON THE 19TH FEBRUARY, 2010, AS
FOLLOWS:
CONTINUATION OF EXAMINATION OF DENIS McFADDEN AS
FOLLOWS:
CHAIRMAN: Good morning, Mr. McFadden. Thanks very much
for coming back.
MR. O'DONNELL: Sir, just before Mr. McFadden resumes his
evidence, there is just one issue I want to draw to your
attention, sir, because it relates to something  an
observation you made yesterday in the course of an exchange
with myself. At page 135, line 18, you indicated that this
must be a balanced inquiry and you must take note of
various points made by me, but you said: "It would be
remiss of the Tribunal to abandon the couple of lines of
inquiry that require some assurance in my mind before I
could pronounce safely in favour of everything. Matters
such as the fact that it does appear that Mr. Towey acted
somewhat at variance with the perceived advice to the
effect that both a change in percentages and a change in
personnel was perfectly acceptable."
Now, I think that related to the advice given by
Mr. Nesbitt that he did not have a problem with the
37.5:37.5:25 percent, as well as the involvement of IIU.
And I think it was in the context of that that you, I
think, took the view, or it would appear that you took the
view that notwithstanding Mr. Nesbitt's advice that he was
happy with 37.5, that in fact the Department went with
40:40:20. And can I just  just to correct any
misapprehension that may have been in the mind of the
Tribunal that this was a decision made by Mr. Towey that
notwithstanding advice that they could go with
37.5:37.5:25, it was the Department's policy decision, and
indeed, the evidence of Mr. Loughrey, was that it was his
decision to go with 40:40:20. And so, if you look at Day
363, which is 
CHAIRMAN: I recall that evidence, Mr. O'Donnell.
MR. O'DONNELL: Your statement yesterday was that Mr. Towey
acted at variance with the perceived advice. But the
perceived advice firstly permitted a change to 37.5 if
that's what the Department wanted, but notwithstanding the
advice that that was permissible, the Department, as
evidenced by Mr. Loughrey, in fact insisted on 40:40:20.
So, in case there was a misapprehension that Mr. Towey had
insisted that this was going to happen before the advice
was given, but in fact it was Mr. Loughrey had always
decided that.
CHAIRMAN: I am aware of all that evidence, and, of course,

I won't lose sight of that.
MR. O'DONNELL: Thank you, sir.
MR. COUGHLAN: Just before I start, I know that there is a
request for documentation from Mr. Shipsey and
Mr. O'Callaghan, and I just say, a lot of the documentation
that's been sought, I should say that the Tribunal has no
difficulty in handing over, but it is unclear as to some of
that documentation, whether a claim of privilege is still
being maintained over it by the State. I'll just say that
for the moment.
CHAIRMAN: Well, without adding to it, I hope that the
parties will be able to liaise fruitfully so that all
possible is open.
1 Q. MR. COUGHLAN: Now, good morning Mr. McFadden.
A. Good morning, Mr. Coughlan.
2 Q. Do you have the book?
A. Yes. It's still here from yesterday.
3 Q. Now, I think yesterday we finished at the point of dealing
with the opinion; isn't that correct?
A. Correct.
4 Q. Now, were you aware that before the opinion was received,
which I think was on the 9th May, 1996, that there had been
communication made by the Department with Mr. Owen
O'Connell on the Esat side?
A. No. In what respect?
5 Q. Just explaining that they were going with Esat, but it was
to be 40:40:20 in relation to it. You were unaware of
that?
A. No, I don't have a recollection of that at all, no.
6 Q. Now, when you received the opinion, I think yourself and
Mr. Gormley, but I think you primarily, prepared the
submission?
A. Yes, I drafted the submission and showed it to John, yes.
7 Q. And if I just  it's at Tab 22.
A. Yes.
8 Q. Now, I have other copies because on the copy that's in the
books, as you will see  I am just giving you a separate
copy of the faxed page just noting the comments of the
Attorney General.
Now, it's Oifig an ArdAighne, it's the reference of the
Office.
"Re 1. Proposal of the Minister for Transport, Energy and
Communications to grant a licence to Esat Digifone Limited
to be the second provider and operator of a GSM mobile
telephony service in Ireland, and
"2. Stamped draft of regulations entitled 'European
Communities (Mobile and Personal Communication)
Regulations, 1996, to give effect to Commission Directive

No. 90/388/EEC of 28 June, 1990, and Commission Directive
No. 96/2/EC of 16 January, 1996, and
3. Stamped draft of licence proposed to be granted under
subsection (2) of Section 111 of the Post and
Telecommunications Act, 1983, (No. 24 of 1983), as amended
by the abovementioned regulations when made, and
"4. Advices of Richard Law Nesbitt, SC, dated 9 May, 1996.
ArdAighne,
"1. This Office's files of papers concerning the above are
attached. Also attached are copies of the abovementioned
stamped draft of regulations and stamped draft of licence
which have been prepared in the Office of the Parliamentary
Draftsman by EB and have flags 'D1' and 'D2' thereon."
That's a reference to Mr. Bacon?
A. Correct.
9 Q. "2. Richard Law Nesbitt Esquire, SC, was briefed with the
said draft regulations and draft licence and asked to
furnish his advices in relation to the validity thereof,
and same have now been received and have flag 'B3' thereon.
"A copy of the Postal and Telecommunications Services Act.
1983, SI No. 45 of 1992, Commission Directive 90/388/EEC of
the 28 June, 1990, and Commission Directive 96/2/EC of the
16 January, 1996, are in the pouch with flag 'D4' thereon.
"A report prepared by the Department on its assessment of
the compatibility of the conditions of the draft licence
with Directive 96/2/EC which was included in counsel's
brief has flag 'D5' thereon.
"A letter from Dr. Herbert Ungerer of DGIV to Mr. Brennan
of the Department of Transport, Energy and Communications
dated 28 March, 1996, which gives guidance on the
implementation of Directive 96/2/EC has flag 'D6' thereon.
"3. The Draftsman and the undersigned met with Department
officials today to discuss counsel's said advices. The
Department are agreeable to the amendments to the draft
licence suggested by counsel. However, the wording of the
amendment to Article 8 suggested by counsel is being
settled by EB and will be returned for approval to Mr. Law
Nesbitt later today.
"The amendments to the draft regulations suggested by
counsel were fully considered at the meeting, and save for
the amendment to Regulation 6, were felt not to be
required.
"It is proposed to amend the stamped licence and
regulations to incorporate the amendments suggested by
counsel to the aforesaid extent.
"The undersigned telephoned counsel to clarify the content
of the third paragraph of his covering letter and informed
the Department of the clarification. We were informed that

counsel stated that the Department officials could
telephone him over the weekend if they wished to discuss
this aspect of his advices with him further.
"4. Commission Directive 96/2/EC of 16 January, 1996,
which was first brought to the attention of this Office
last month, further complicates the already legally complex
proposal to licence a second provider and operator of a GSM
mobile telephony service in Ireland. A very large number
of issues could validly be raised in relation to the exact
meaning of that directive and Directive No. 90/388/EEC of
28 June, 1990, which it amends. These issues have not been
explored with the Commission and most likely will arise in
the future and perhaps will be the subject of litigation,
the outcome of which cannot be predicted. In this regard,
it is to be noted that Commission has not had sight of the
drafts of either the proposed regulations or licence.
Further, as you are aware, one of the unsuccessful
applicants for the licence has already lodged a complaint
with the Commission.
"5. The preparation of the draft regulations, having
regard to the timeframe allowed and the opaqueness of the
directives, has been an extremely difficult task. As you
are aware, the Minister wishes to grant the licence to Esat
Digifone Limited next Monday. There is always the
possibility that some of the terms and conditions of the
licence to be granted will be successfully challenged,
resulting in varying degrees of impact. Mr. Law Nesbitt in
his said advice has highlighted some of the terms and
conditions he considers could be subject to attack. Whilst
the 'windfall' provision of Article 18 of the licence is
suspect, it was felt that it should be inserted rather than
be left out, especially since it was part of the 'Offer'
made by the licencee of its own accord. Accordingly, any
challenge under Community Law to that condition would not
be surprising and would have little impact.
"6. Sanction to transmit the stamped draft regulations and
stamped licence together with a copy of Mr. Law Nesbitt's
advices to the Department under cover of a minute in the
terms of the attached draft which has flag 'D7' thereon."
And this is initialled by both yourself and Mr. Gormley,
and it's dated the 10th May, 1996, isn't that correct?
A. That's correct.
10 Q. Now, the purpose of this submission was to seek sanction to
transmit the stamped draft regulation and the stamped
licence together with a copy of Mr. Law Nesbitt's opinion,
isn't that correct?
A. That's correct.
11 Q. And you flagged certain matters for the attention of the

Attorney General, isn't that right?
A. Correct.
12 Q. Now, you did not, because I think you have already said,
you did not flag the request for the further advices sought
by Mr. Towey in relation to the ownership issue?
A. That's correct. It would have been in the papers.
13 Q. But if you go through the subject matter of the submission
to the Attorney General 
A. Yes.
14 Q.  the subject matter doesn't  if we deal with the
subject matter in the first place.
No. 1: "The proposal for the Minister for Transport,
Energy and Communications to grant a licence to Esat
Digifone Limited to be the second provider and operator of
a GSM mobile telephony service in Ireland.
"2. Stamped draft regulation entitled 'European Commission
(Mobile and Personal Communication) Regulations, 1996, to
give effect to Commission Directive Number 90/388"  I
won't read the whole lot.
"3. Stamped draft of the licence proposed to be granted.
"4. The advices of Mr. Law Nesbitt."
So those are the subject matters identified, isn't that
right?
A. That's correct.
15 Q. And you do not identify as a subject matter the request for
advice in relation to ownership in the past?
A. How I deal with that question or respond to it, I should
say, is the advices were furnished to the Attorney General,
who, as you know, is a very eminent lawyer. If you read
the advices, any lawyer reading them would see there is a
substantial issue dealt with in relation to Article 8.
16 Q. Oh, yes.
A. Also, you might see in the submission a reference, and
again on the privilege issue, I need to be somewhat
cautious here, but there is a reference to the Persona
complaint. Now, the Attorney General, and indeed,
Mr. Nesbitt were advising of that from  now, I don't want
to use the wrong dates, but certainly before this opinion
was received a firm of solicitors, G.J. Moloney I think,
acting for Persona had written in a letter to the
Department protesting about various matters in relation to
the award of the licence, and included in that letter is a
reference to the ownership issue which, a response to that
had to go out from the Department. Counsel's advice was
obtained on that, and the response was sanctioned by the
Attorney General. And, therefore, the Attorney General was
aware of the ownership issue. And I, again, would draw the
attention to the terms of the opinion, and I suggest to you

any lawyer, probably even a law student, on reading the
second page, would see that there was an issue, a
significant issue involved about ownership. The Minister's
concerns about that are referred to. And, as I say, I
don't think  both Mr. Gormley and myself didn't believe
there was an issue around that aspect of the advice.
Counsel's advices were contained in the opinion. We
weren't disputing them. Therefore, we wouldn't have
flagged that.
Our biggest concern in relation to the licence, or one 
probably one of the main concerns was its compatibility
with the European Commission Directive. And as you see,
that is flagged and mentioned before Dr. Ungerer's letter.
From the State's point of view, that would be a very
significant matter. That's the matter that was our
principal concern. The ownership issue, in the light of
Mr. Nesbitt's advices, was not regarded as a matter of
great significance at that time, because his clear advices
were that there was not a significant issue.
Now, when the advices were received by the Department, it
was always open to them to query the advices or to raise
queries, but insofar as  Mr. Gormley will be giving
evidence  as far as I was concerned, the ownership issue
was no longer a matter of great concern.
17 Q. So, can I take it so that you have described, and I don't
want to go back over the opinion and Article 8, I think
everyone agrees that Article 8 ownership is dealt with in
great detail in the opinion, isn't that correct?
A. Correct, and I have explained 
18 Q. I understand, yes.
A. But it's important to emphasise again how I understood that
opinion, and I think anybody who is familiar with the
background to the opinion, how it came about, would
understand how I interpreted the opinion. And in my
opinion, literally the opinion can be so interpreted.
19 Q. But you didn't describe it as such, did you?
A. I didn't describe what?
20 Q. You didn't describe the  your opinion  sorry, I beg
your pardon. As I understood it yesterday, you said that
you attended a consultation on the 23rd May?
A. Correct.
21 Q. Where there was  23rd April, I beg your pardon. 23rd
April, 1996, where there was a detailed or an extensive
discussion took place on this matter, is that correct?
A. Yes.
22 Q. And in the course of that 
A. Can I just interrupt you? And many other issues.
23 Q. Yes, I understand that.

A. Do you understand? I mean, a submission to the Attorney
General, we draw matters which are of legal importance and
significance. There were many in this case.
24 Q. Yes.
A. And we identified those which we regarded as the principal
ones. We no longer regarded the ownership issue as  it
certainly wasn't something which would have prevented the
issuing of the licence. If it was, it would have been 
or indeed if it was, if we regarded it as a very serious
matter, an impediment to the issuing of the licence, it
probably would have been the first matter on the
submission, absolutely. And I don't think  I mean, any
working thesis wouldn't come up with the bases that
anything in that opinion or the covering letter would
suggest that the licence should not have been issued. And
I'd again emphasise, there are numerous things which are in
the regulations and the draft licence, issues, legal issues
that were there, which are not highlighted in the
submission. And that is a call that the Legal Assistant,
as we were then known, would make, as to what matters we
would highlight to the Attorney General.
25 Q. I understand. And I was just trying to 
A. No, no, I accept that.
26 Q.  clarify, you had attended, according to your
recollection, a consultation where this matter had been
discussed in great detail?
A. Correct.
27 Q. So that when you received the opinion, you were satisfied
by reason of the opinion itself and the discussion that you
were aware of 
A. Correct.
28 Q.  that the matter was not of legal significance?
A. Correct.
29 Q. Would that be a 
A. That it was required bringing the express attention to the
Attorney General. However, I mean, I reiterate that the
opinion was submitted for the consideration of the Attorney
General, and I would reiterate that any lawyer looking at
the opinion would realise there was a significant matter
referred to in respect of ownership issues there. The
Minister's concerns are referred to. I think anybody would
understand that that was a significant matter, and if they
had issues about it, would have asked them. But insofar as
the people making the submission, namely Mr. Gormley and
myself, we believed that matter had been dealt with. And I
again would say, there were many legal issues surrounding
both the regulations and the licence which could have been
identified, but the real world doesn't operate like that.

If there was an issue about ownership which would have
prevented the licence, if that was the advice we had
received, or indeed, if it was our own view, that would
have been highlighted.
30 Q. That would have been brought to the attention of the 
A. Very much so, if it was our view, our counsel's view.
31 Q. So, it was because it wasn't your view 
A. Correct.
32 Q.  that it wasn't flagged to the Attorney General, as
being 
A. It was our view that the opinion dealt with the matter.
33 Q. Now, just to be clear about this. I think  I don't want
to be confused or to confuse you. I think you had, first
of all, said that you didn't think that the ownership
matter was in issue. In other words, that it was a matter
of limited significance?
A. That was counsel's advice in respect of, given at that
consultation orally and, as I say, but he gave advice in
respect of that issue. And that advice is contained in the
opinion, in the identified passage, yes.
34 Q. Yes, all right.
A. And, as I said, we regarded that advice as applicable
prelicence and post grant of licence.
35 Q. That is not described in the submission to the Attorney
General, is it? That's all I am asking, that view?
A. Absolutely, I accept that. But I have explained the reason
why I haven't  I mean, I could do a 40page opinion in
relation to these matters. And I again emphasise the
opinion itself was submitted to the Attorney General, who
is a leading and eminent  sorry, the then Attorney
General was a leading lawyer.
CHAIRMAN: In my own distant days of doing State briefs,
the Attorney General, even now that in the last two
decades, he has been fulltime, but it's not possible for
to deal with everything, and the norm is that as complete a
brief and recommendation will be submitted so that if at
all possible, he'll simply be able to say I agree with it.
A. Exactly. That's it, Chairman.
36 Q. MR. COUGHLAN: And his note on the matter then is at the
bottom of the submission, isn't that correct?
A. That's correct.
37 Q. And the note is: "I am very grateful for the speed with
which the matter has been completed.
"The complexity of the issues, the volume of the papers and
the shortness of time available has meant that my review of
this work has been only cursory. I am obliged and am very
happy to rely on the excellent professional work of the two
Legal Assistants, the Parliamentary Draftsman and counsel

involved. The only document I have altered is 'D7' (minute
to Department), where I have made some suggestions for
change. It is not practical in the available time for me
to conduct a detailed examination of the drafts.
"I agree with the contents of this minute."
So that's the note of the Attorney General?
A. It is, and I might just, if I may, if I may be permitted to
say; this wasn't the first submission to the Attorney
General in relation to the licensing process. I mean, it's
not something that was just sent in out of the blue. He
had seen all opinions given by counsel over the years.
Anything of significance was submitted to him, I want to
make that absolutely clear. For example, I mean the issue
of the capping of the licence would be one example which
was a very  again I don't want, it's a bit of a hacknied
phrase at this stage, but it was a very significant legal
issue as well. And as I say, so he would have been aware
at each stage where counsel's advices had been obtained,
they would have been submitted for his consideration.
38 Q. And we have a number of  we have had sight of a number of
those. We have looked at them in August of 1995?
A. Indeed, exactly.
39 Q. And the capping matter as well?
A. And a number of others, yes. And as I have mentioned, the
Persona complaint, which there may be a privilege issue
about that, but...
40 Q. Now, the minute, or the letter of the 13th May of 1996,
which is the one about the sanctioned, I think isn't it,
for 
A. Yes. Can you tell me what tab that is?
41 Q. Sorry, it's Tab 24. This is dated the 13th May, 1996, to
the Secretary of the Department of Transport, Energy and
Communications for the attention of Mr. Towey.
"Re 1. Proposal for the Minister for Transport, Energy and
Communications to grant a licence to Esat Digifone Limited
to be the second provider and operator of a GSM mobile
telephony service in Ireland, and
"2. Stamped draft of regulations entitled 'European
Communities (Mobile and Personal Communication)
Regulations, 1996' to give effect to Commission Directive
Number 90/388/EEC of 28 June, 1990, and Commission
Directive Number 962/EC of the 16 January, 1996, and
3. Stamped draft of licence to be granted under subsection
(2) of Section 111 of the Postal and Telecommunications
Act, 1983, number 24 of 1983, as amended by the above
regulation when made.
"With reference to previous correspondence, we have been
directed by the Attorney General to forward to you the

abovementioned draft regulations and draft licence which
have been prepared in the Office of the Parliamentary
Draftsman by Mr. Bacon, together with the advices of
Richard Law Nesbitt Esquire, SC, dated 9 May, 1996,
concerning the same.
"Commission Directive Number 96/2/EC which was first
brought to the attention of this Office last month further
complicates the already legally complex proposal to licence
a second provider and operator of a GSM mobile telephony
service in Ireland. A very large number of issues could be
raised in relation to the exact meaning of that directive
and Directive No. 90/388/EEC of the 28 June, 1990, which it
amends. These issues have not been explored with the
Commission and most likely will arise in the future and
perhaps be the subject of litigation, the outcome of which
cannot be predicted with any certainty. In this regard, it
is to be noted that the Commission have not had sight of
drafts of either the proposed regulations or licence to
date.
"The preparation of the draft regulations and licence
within the timeframe allowed has been an extremely
difficult task, particularly because of the opaqueness of
the directives.
"The Attorney General has asked that it be pointed out that
in view of these factors there is the possibility that some
of the terms of the licence proposed to be granted could be
successfully challenged. Mr. Law Nesbitt, in his advices,
has highlighted some terms which he considers could be
subject to attack.
"The drafts now furnished represent in our view the best
available solutions, bearing in mind the various
constraints which applied.
"Finally, we would ask you to note that the regulations
should be made prior to the licence being granted, and if
both are made and granted on the same day the time of the
making and granting should be recorded to prove that the
regulations were made prior to the granting of the
licence."
And that was the minute which was sanctioned to be
released, isn't that correct?
A. That's correct.
42 Q. And that would have been  that draft was prepared by you
as well, I suppose, was it or 
A. In consultation with Mr. Gormley, yes. And it was actually
amended by the Attorney General as well.
43 Q. Where did he amend it?
A. It's not on this draft. Off the top of my head I am afraid
I can't, but he did  we still have that on Office files.

44 Q. Because I don't think we have ever seen the actual
amendments themselves.
A. But they are certainly available, yes.
45 Q. But it's something we can  I don't think they are
material. If Mr. O'Donnell thinks, but...
The point, could I just bring you back to again, is
identifying the subject matter again.
A. Yes.
46 Q. The subject matter that's identified are those at 1, 2 and
3. And this is directed for the attention of Mr. Towey,
who in his letter  and they deal with matters which
Mr. Towey had sought opinion on, isn't that correct? The
Department had sought 
A. What we are doing there is, in a sense, that's near the 
it's very close to the grant, it's the 13th May, we were
forwarding the final draft licence regulations and
Mr. Nesbitt's advices to  and again, sorry, to the
Department, and again, we were highlighting, as we had in
the  well, I mean the Attorney sanctioned this, but
what's being highlighted principally in the minute is the
great concerns as regards compatibility with the Commission
Directive. And the conditions, I suppose, in the licence
would be one aspect, not the only aspect.
47 Q. But it does not identify as a subject matter an opinion
dealing with the matter raised by Mr. Towey in his letter
 or his minute of the 24th April whereby he sought legal
opinion or advices on the compatibility of the change of
ownership?
A. I accept that. But I mean, I have already explained that
that matter had been dealt with. I mean, we wouldn't
highlight 
48 Q. How did Mr. Towey know it had been dealt with, do you
understand me?
A. We were sending him the advices, so I mean, I presume he
would read them and determine whether or not, whether or
not the advices 
49 Q. But if you mention all the other matters which clearly in
the opinion, or dealt with in the opinion, why didn't you
identify that matter on which advices had been sought?
A. Sorry, it says "Mr. Nesbitt's advices concerning same."
Now, as I said, in our minds Article 8, the ownership issue
 sorry, the ownership article of the licence, we regarded
any ownership issues as being related to Article 8. I
mean, I explained that in evidence yesterday.
MR. O'DONNELL: Sir, I don't understand the thrust of this
line of questioning, because Mr. Towey's own evidence was:
"I can confirm that I, for one, had no questions in my mind
as to what the position was after considering the opinion."

So, I don't see how it can be put to him that Mr. Towey
didn't know what the opinion said, when Mr. Towey has
himself said what he thought the opinion said.
CHAIRMAN: I think I am clear on the net position in any
event, Mr. O'Donnell, that Mr. McFadden has been quite
explicit in saying that, and he has mentioned some prior
dealings with the Attorney General this morning; that in
the totality of the situation he regarded Mr. Nesbitt's
opinion as covering the pre and post situation. And so, I
don't think it's necessary to dwell on that.
MR. O'DONNELL: It's not me who is dwelling on it, but it's
being put to him that Mr. Towey didn't know that the
opinion had dealt with the issue. Mr. Towey's own evidence
is that having read the opinion, he believed it did deal
with the issue. And to be suggesting to him that he
couldn't know that, seems to ignore that earlier evidence.
CHAIRMAN: I think the sole matter really put by
Mr. Coughlan was that the express issues addressed do not
separately 
MR. O'DONNELL: Identify it as being an issue.
CHAIRMAN: That a change prior to licence issue, and the
witness's response is perfectly clear.
50 Q. MR. COUGHLAN: Now, the next document  sorry, the next
tab at 25, I think this is your note, isn't that correct?
It's a consultation "4 p.m.  14 May, '96." And I think:
"1. Andersen.
2. Sean McMahon.
3. Martin Brennan.
4. Fintan Towey.
John Gormley, Denis McFadden, Richard Law Nesbitt" 
A. I'll try and read it.
"No criteria change  ranking."
I presume that's no ranking.
"Weighting was "
"Persona application  roaming plan.
 performance guarantee.
 market development."
That's all  again, I mean I want to make the point,
Mr. Chairman, that doesn't purport to be a full note or
anything like it. They are just things that I noted as I
listened to what was taking place.
51 Q. Now, Mr. Nesbitt's evidence was that it was on the 14th May
that he gave oral advices and not on the 23rd. You know
that, I think?
A. Well, I think that was gone into by Mr. O'Donnell
yesterday. I think there is some confusion about that, but
I mean, if you wish to deal with the 14th May.
52 Q. There is no confusion. Mr. Nesbitt's evidence was that he

did not give the advices, the oral advices on the 23rd?
A. Sorry, as regards the date, yes. But I believe he  I
understand that he has said that he gave oral advices in
the presence of the Legal Assistants of the Attorney
General.
53 Q. But the date is of importance, because your understanding
of matters arose from a discussion  or, sorry, your
appreciation of matters arose from a discussion which took
place on the 23rd May  or 23rd April, I beg your pardon.
23rd April. And, as you saw, were confirmed in the written
advices which arrived on the 9th May, isn't that correct?
A. That's correct, and again I should say, I understand that
Mr. Nesbitt has said that he has a recollection of the
matter being dealt with in detail by a Department official.
As I say, I don't want to go  I understand that  so
again, I am just saying there seems to be confusion as
regards  "confusion" is my word, but 
54 Q. No, no 
MR. O'DONNELL: Sorry, sir, he is interrupted every time he
tries to express himself and say there is confusion. And
it is unfair to this witness if he is interrupted every
time he tries to explain what he thinks is the confusion
over dates, and Mr. Coughlan doesn't accept it, and I am
sorry to  if this seems intemperate. But I am concerned
that he is being interrupted when he is giving an answer
that doesn't appear to suit Mr. Coughlan.
CHAIRMAN: Mr. O'Donnell, I think he is managing perfectly
well. I do not see it as an aggressive or intemperate
examination, and honestly, I don't think you need intervene
quite so frequently.
A. Sorry, Mr. Coughlan, I have to refresh my mind.
55 Q. MR. COUGHLAN: What I was suggesting to you is, yes,
Mr. Nesbitt gave evidence that he remembers giving oral
advices?
A. Yes.
56 Q. His evidence  there is no confusion in Mr. Nesbitt's mind
as to when those oral advices were given, do you understand
me?
A. Yes.
57 Q. He says that they did not, or were not given on the 23rd
April, 1996?
A. Yes.
58 Q. He says that they were given on the 14th May, 1996, which
was after the opinion had been received and after your
submission to the Attorney General and after the sanction
to release matters to the Department?
A. Yes, I understand that.
59 Q. So, it is 

A. Well, I wouldn't describe it as a conflict. Mr. Nesbitt,
certainly my understanding is that he has given evidence
that the matter was discussed and opened to him, the detail
of it was gone into at a consultation, I am not sure what
date he feels. There were only a very limited number of
consultations prior to the advice, in any event. So I
mean, we can narrow that down. But certainly he accepts
that they were discussed. I would portray, whether it's
his views, advices, how you care to describe his reaction
to the meeting, the consultation on the 23rd, how you would
portray  I would say, I would accept they're views,
advices, whatever phrase you care to use. I think when
lawyers are talking together, they express views, and it
was based on the views at that meeting, as I say. But I
have given my evidence in relation to the meeting of the
23rd. The occasion of the 14th May is yet another occasion
when the ownership issue is discussed when Mr. Nesbitt was
present.
60 Q. What I am trying to understand is, as far as you were
concerned, as far as Mr. Nesbitt was concerned, by the 14th
May this was a nonissue; it had been dealt with?
A. Yes, certainly  yes, I'll accept that.
61 Q. Do you have any, or can you assist the Tribunal as to if
that was the case, why it should have arisen as a subject
matter for discussion on the 14th May?
A. Yes, I can give my recollection. This meeting was not
called by our office. We were asked to attend a meeting by
Department people, and the best of my recollection was that
it was to do with the giving of  dealing with sessions
which the Department proposed to have or hold with
unsuccessful bidders, and to give, I think, feedback, is
the phrase they used, feedback. As I say, it wasn't a
meeting that we called. Again, it was not the typical type
meeting we would go to, but they asked that we would be in
attendance with counsel to deal with any legal aspects.
But it wasn't a legal meeting, as such. It was a meeting
that the Department  they were discussing how to give
feedback, the type  the issues, how they would handle
that, basically. As I say, it wouldn't be a typical type
of meeting that we would be attending, but they asked that
we attend it, and Mr. Nesbitt kindly came along to that
meeting as well. And, as I say, these jottings  I was
just listening to what was going on. A lot of the
discussion was not, in fact, with legal people. They were
 the Department were discussing matters almost between
themselves, but they were raising issues, and it's in that
context  sorry, I think it was Mr. Towey, at some stage,
probably later on in the discussions, I believe it was

Mr. Towey raised the question how would he respond to
questions about changes in ownership. And Mr. Nesbitt then
gave  started discussing that, and he, to the best of my
recollection, he mentioned the question that  sorry, as
regards  I think, in fact, Mr. Towey specifically may
have mentioned IIU, but changes of ownership including
maybe IIU, and Mr. Nesbitt proceeded to say that changes in
ownership which didn't compromise the service that had been
the subject and set out in the winning bid would not be
matters of concern to the Minister legally. And that as
regards the involvement of IIU, my recollection is again
that he said that the only legitimate objection that the
Minister could have would be one based on public policy.
And I think he, again, at that meeting made mention to 
that if the institution had links with a criminal
organisation or something like that, that that would be a
public policy ground upon which the Minister could object
to the involvement of a financial institution. But, as I
say, to me, I didn't take great heed. To me he was
reiterating the advice he had already given on the matter.
62 Q. But did it appear to you, so, if Mr. Towey was raising this
issue, that he perhaps did not have an appreciation that it
had been dealt with in the opinion?
A. No. As I said, I tried to explain this meeting. It was to
deal with these debriefing sessions  or sorry, not
debriefing, what 
63 Q. The disappointed 
A. Yes, the disappointed bidders, that they would be giving
feedback, I think, is the term they used. And just, they
were talking  they were trying to deal  they were
trying to deal with how they would respond to questions
that could arise in those meetings with unsuccessful
bidders, and already, in fact, advices had been given in
relation to that by Mr. Nesbitt at various stages; whether
the meetings should be held, whether they should be held
having regard to a complaint having been made to the
Commission, and he had given advices in relation to that.
And again, I am not sure in relation to the privilege
aspect of those advices, but in any event, he had given
advices. And that's why he was there and assisted. So, it
wasn't a question of  I think it was a question of how
that question would be dealt with. It wasn't  he wasn't
asking for a legal opinion as such. That was my
understanding. He was asking the question as to how he
would, I think a word they sometimes use is "field" that
question in relation to ownership.
64 Q. But of course as far as you were concerned, he could have
just simply said "I have an opinion of counsel here. It's

fine."?
A. Sorry?
65 Q. "I have counsel's opinion, and it's fine."?
A. Look, I mean, I work in a legal department, or a legal
office, I should say. If you are working in a government
department, they come at things differently to lawyers. I
mean, they have to deal with their own agenda. And as I
said, really that meeting in many respects, I know we were
asked to attend it, but it wasn't  we didn't call that
meeting.
66 Q. Now, just leading up to  I am just looking for the
document for a moment if I can identify it. Leading up to
the granting of the licence over the 15th and 16th, there
was a side letter presented, isn't that correct?
A. Correct.
67 Q. If I can identify it. Perhaps Tab 28. I think you
received a draft of a side letter, isn't that correct, and
you sent it on to Mr. Nesbitt?
A. Sorry, that's correct, yes.
68 Q. And this was a side letter which was to be signed by the
Minister, isn't that right?
A. That's correct.
69 Q. Because there was  there were discussions going on and
concerns about the Minister withholding his consent to the
transfer of ownership or shareholdings after the licence
was issued, isn't that correct?
A. Yes.
70 Q. That was the broad issue that was being 
A. That's how this arose I believe, yes.
71 Q. And the draft is headed  it's addressed to Mr. Digerud of
Esat Digifone.
"Dear Mr. Digerud,
"I refer to the imminent grant of the licence to your
company. This letter is written for the benefit of present
and future direct and indirect shareholders of the
licencee.
"Consent is hereby given under Article 8 of the licence.
"1. (A) to issue of shares by the licencee to direct
shareholders, and
"(B) to transfer of shares in the licencee by direct
shareholders,
"Provided that no such issue or transfer (either
individually or cumulatively) results in an aggregate
shareholding of Telenor Invest and Esat Telecom Holdings
ceasing to amount to voting control of the licencee.
"To issue of shares and transfer of shares to both direct
and indirect shareholders which do not result in voting
control of a direct shareholder being acquired by persons

who do not have voting control thereof or who have not
before the issue of transfer in question opinion expressly
approved pursuant to Article 8.
"3. To all distributions by the licencee to direct
shareholders for so long as their ownership complies with
the licence and this letter.
"And for the purpose of this letter:
"(A) 'Direct shareholders' are Telenor Invest, Esat Telecom
Holdings Limited, Dermot Desmond and any other person or
company acquiring a direct shareholding in the licencee in
accordance with this letter, or another consent issued
pursuant to Article 8.
"(B) 'Indirect shareholders' are Telenor AS, Communicorp
Group Limited, Advent International plc (and its
constituent funds), Denis O'Brien, and any other person or
company acquiring a shareholding (either direct or indirect
through intervening shareholdings) in a direct shareholder
in accordance with this letter or another consent issue
pursuant to Article 8.
"(C) 'Voting control' means the ability to direct the
manner in which the majority of the votes capable of being
cast at general meetings are cast."
And it was to be signed by the Minister, isn't that
correct?
A. That's correct.
72 Q. Is it usual when the State is dealing with matters like
licensing to issue side letters?
A. I wouldn't be dealing with licensing matters every day of
the week. This was  as I described yesterday, this was a
relatively unprecedented licensing project in a sense
because  for the various reasons discussed. But so, I
mean in a sense, it was a unique process. I certainly
would be aware of side letters being issued in respect of
agreements from time to time for clarification purposes.
73 Q. That's what they'd normally be for, isn't it?
A. Correct. I mean, Letters of Comfort are sometimes
described as 
74 Q. But, as you say, this was a green field, as far as you were
concerned, this particular licensing process?
A. Yes, it was the first time. Obviously it was  the second
GSM licence.
75 Q. Yes.
A. But I hasten to add, that that letter was forwarded to
Mr. Nesbitt. I mean, it was very much a commercial type.
We sought advice in relation to that letter.
76 Q. Yes, you sent that to Mr. Nesbitt?
A. Yes.
77 Q. In fact, I think in broad terms, the consortium wasn't

happy with Article 8. This was the solution, or the
proposed solution to deal with the matter?
A. It was a side letter which they were seeking and, as I say,
that was forwarded to counsel for his advices in relation
to it, which I believe he gave. I am not sure if they are
at the tab. But I mean, I wouldn't have been privy  the
draft licence contained a draft that was approved and fully
examined by Mr. Nesbitt at various stages, and I think you
probably have the various drafts. So he was very familiar
with that and, in fact, I'd say the final draft reflects
his advices very much.
78 Q. You see, if you go on to Tab 31, I think this is
Mr. Nesbitt's response: "The letter which the Minister is
asked to write, if acceptable to the Minister, has been
sent at a time when the arrangements to finalise the
licensing legislation are incomplete. In the
circumstances, the letter should be written in terms that
make it clear that it is no more than a statement as to how
the Minister will conduct himself under the terms of the
proposed licence in the event of particular types of
requests being made for Article 8 consent and not
otherwise. I am also of the view that because the Minister
wants to know what will be happening concerning the shares,
it is right and proper that Article 8 application be made
as necessary. In effect, what the applicants are being
given and the best" 
CHAIRMAN: Sorry, Mr. Coughlan, just which tab is this?
MR. COUGHLAN: Sorry, I beg your pardon. 31, sir.
79 Q. "I am also of the view because the Minister wants to know
what will be happening concerning the shares, it is right
and proper that Article 8 applications be made as
necessary. In effect what the applicants are being given
and the best they can expect is comfort now as to how the
Minister will act in given circumstances in the future.
"With the above matter in mind, I suggest that the second
paragraph of the letter which reads
'Consent is hereby given under Article 8 to the
licencee' be amended to read as follows: 'As a comfort to
the proposed licencee, the Minister hereby confirms the
application for consent under Article 8 of the terms
attaching to the proposed licence in respect of
transactions for which the Minister's consent is required
under Article 8 in any of the circumstances described
below, will be forthcoming in the event of any such
applications being made.'
"Please note that this letter does not remove from the
licencee the requirement to make applications for such
consent.

"The circumstances being:
"1. (a) to issue..."
"Subject to what I say below about paragraph 1(a) and (b),
unless the Minister or the Department have any problem with
what is suggested as circumstances in which automatic
consent should be available, I have no further comments.
"In paragraph 1, it is proposed to allow the licencee issue
shares to existing shareholders. However, there is no
guarantee that the existing voting balance between Telenor
and Esat Telecom Holding will be maintained. In other
words, by issuing shares to O'Brien, Telenor could have
their percentage shareholding reduced. This is material
because by the device control of the company could pass to
Denis O'Brien while at the same time leaving the
combination of their holding continuing to be equal to
voting control. Maybe this causes no problems so long as
the original share subscription is made, I do not know.
"I shall be in chambers at my home number if any questions
arise."
So he advised and made certain amendments to the side
letter, isn't that correct?
A. That's correct.
80 Q. And did you then transfer that advice to the Department?
A. I think it was Mr. Gormley.
81 Q. Gormley, right?
A. At 6.25 p.m., yes.
82 Q. Now, I now want to, if I may for a moment, Mr. McFadden,
turn to a matter which you raised in your Memorandum of
Intended Evidence, if we go back to that, paragraph 25,
where you said: "I should also say I attended a meeting
with Tribunal counsel in October 2002, at which I confirmed
the position as outlined in the Attorney General's Office
written response. I was then, and remain of the view, that
the opinion of counsel dealt with the issue in question.
My impression at the time of that meeting with the Tribunal
counsel was that the contents of this written response
appeared at that time to be accepted."
Now, we know yesterday that the written response we are
talking about was Mr. O'Daly's minute to Mr. Shaw?
A. Yes.
83 Q. Now, I don't want to complicate matters, because the matter
is out in the open. But, having checked carefully, that
minute appears to be somewhere within a chain of privileged
communications that were taking place on foot of the
agreement which the Tribunal had with the Department, or
with the State, do you understand me?
A. This is the correspondence prior to Mr. Gormley and myself
going down to meet the Tribunal counsel? Yes.

84 Q. And there is other correspondence in existence of which a
claim of privilege has not been waived in respect of, so
it's somewhat complicated, but that is an explanation as to
why that particular document did not become distributed
amongst other participants by the Tribunal. Do you
understand the point? I want to be fair 
A. I can't really comment on that because I haven't been
involved.
85 Q. But you made reference to it in paragraph 25 of your
Memorandum of Evidence, isn't that right?
A. I attended a meeting in October  yes, I knew there was 
the reason we were being brought down or requested to
attend the Tribunal counsel, it arose from correspondence
which I believe that the Tribunal had with Mr. Shaw, I
think.
86 Q. But you have identified the document in that, isn't that
right?
A. Yes, that's  I was trying to contextualise how  or I
mean, the main point in the paragraph is that we attended
with the Tribunal, but there clearly was earlier
correspondence where, as I understand it, the  it was
pointed out that the opinion of the 9th May, 1996, dealt
with the requests for advice of the 24th April, 1996,
Mr. Towey's request for advice.
87 Q. And that was Mr. O'Daly's letter to Mr. Shaw, which we
dealt with yesterday?
A. Yes, I believe that's correct.
88 Q. In which it's stated that it appears to deal with the
matter, isn't that right?
A. I am not quite sure of the wording.
89 Q. We can look at it.
A. I am aware that there's a lot of correspondence, through
Mr. Shaw, to the Tribunal where that view is expressed,
that the matter was dealt with in the opinion of the 9th
May.
90 Q. It was a loose copy, but if we go back to that particular

A. I don't have that copy of it.
91 Q. I see. I'll get you a copy, I am sorry. There is a marked
copy, and if you go to  we have opened the whole document
yesterday, but if  we'll go to the second page.
"The following points were made in relation to the
documents:
1. Page 1 and 2 of Mr. Law Nesbitt's advices of the 9th
May, 1996, appear to deal with the matters raised in the
Department's minute of the 24th April, and there is nothing
on the file to suggest that the Department thought
otherwise."

A. Yes.
92 Q. Now, if we go to Mr. Shaw's letter at the front, that's an
attachment  sorry, I beg your pardon, the minute is an
attachment. Mr. Shaw's letter is the covering letter to
the Tribunal. The final paragraph of that letter.
"The documentation furnished by the Office of the Attorney
General and their observations thereon is what the Office
(including Messrs. Gormley and McFadden) can furnish or say
material to the issues that have been raised by the
Tribunal in relation to the Department's said request for
advice of the 24th April, 1996."
And then, if you can be of any assistance to the Tribunal,
you'd be delighted to be of assistance.
Now, arising from that, there was 
MR. O'DONNELL: Sir, there is one document which predates
all of this which privilege has been  which predates
these inquiries which seeks various documents from
Mr. Shaw, but it seeks it from the Department of Public
Enterprise, and it seeks documents that one would expect
might be discovered, as well as narrative accounts of
advices given other than by way of written advice. But
that request for Discovery was addressed to the Department
of Public Enterprise, not to Mr. McFadden or to the
Attorney General's Office, and so, any Discovery that was
made was made by the Department of any records that they
had, rather than by Mr. McFadden. And in any event, it's
March 2002. It predates this correspondence and
specifically predates the first assertion by the Attorney
General that the opinion  by the Attorney General's
Office that the opinion of Mr. Nesbitt dealt with the
matter.
MR. COUGHLAN: I'll get copies at the moment, but 
MR. O'DONNELL: I just make the point again, sir,
Mr. McFadden will not have seen this letter, will know
nothing about it. It has never been brought to his
attention, and in those circumstances I am not sure where
this is going to go, but Mr. Coughlan is obviously free to.
MR. SHIPSEY: Just in terms of those of us in the rows
behind Mr. Coughlan and Mr. O'Donnell, are becoming more
and more mystified at documents being introduced in a
piecemeal and drip feed manner. And it's very
unsatisfactory, and it makes it very difficult for us to
defend our client's position. Now, I appreciate, sir, it
is the Department witnesses who are giving evidence here,
but it is my client, Mr. Desmond and IIU, who are, in a
sense, the subject of the preliminary finding, because the
assertion was made that somehow we were party to the
consortium that got the licence when there was no legal

vetting of our entitlement to do so. And, sir, I did sense
some disquiet on your part yesterday in relation to the
lateness with which documentation was being provided. I
want to renew that concern on Mr. Desmond's part at this
stage, sir. And to say, that if we are to have a
meaningful opportunity to participate in crossexamining
the witnesses, we, as counsel, must have the documentation,
and there can't be, as it were, a private consultation or
conversation between Mr. O'Donnell and Mr. Coughlan in
relation to what is or what isn't in or out of the
Tribunal's inquiries.
So, if it is the case that the Tribunal is not ready, in a
sense that the documentation isn't in order or copied, well
then, sir, you are going to have to make sure that before
any of the parties other than the State or the Tribunal get
to crossexamine any of the witnesses that we have all of
the documentation, that all of the cards are face up on the
table so that we can participate meaningfully in this going
forward.
MR. O'CALLAGHAN: I share that concern, Chairman. If I
could just briefly say I share Mr. Shipsey's concern. I
also think it's important to bring to the attention of the
Tribunal that there is the principle of cherrypicking when
it comes to an analysis of privilege that's being made by
parties. There is authority to suggest that parties  and
it's obviously a matter that appears to be between the
State and the Tribunal  can't cherrypick certain
documents. And, in effect, what's happening here is that
people in the front rows see the full play, but myself and
Mr. Shipsey are simply seeing a broken play. And I think
that's unfair to us.
MR. COUGHLAN: I accept that that's a reasonable  and I
sympathise with Mr. Shipsey's position as well.
MR. O'DONNELL: Can I say, sir, that the only request that
was made to me to waive privilege in respect of that
document was made to me this morning, and that's why the
document of the 15th March, 2002, is  waiver of privilege
has now been granted. The only other document that has
been provided to Mr. Coughlan is our memorandum of the
meeting of the 18th October, and that has been provided
because there was an issue as to whether or not
Mr. Coughlan was in attendance. Mr. McFadden, you recall,
said that Mr. Coughlan was there. Mr. Coughlan asserted
that he wasn't. We have found a record kept by
Mr. McFadden, a brief record kept by Mr. McFadden of that
meeting, where it makes it clear that Mr. Coughlan is
recorded as being there, and for that purpose it has been
circulated. But there isn't any other document.

MR. COUGHLAN: Sorry, sir, I should explain, and I think
it's important for Mr. Shipsey and for Mr. O'Callaghan.
Mr. Shipsey asked for documents yesterday arising from
Mr. Shaw's letter which enclosed Mr. O'Daly's minute, and
the Tribunal's letter which it was a response to. There is
a chain of correspondence and exchange in a privileged
situation between the Tribunal and the Department. The
position is that it is unclear what claim of privilege is
still being maintained in respect of many of those
documents. The Tribunal is anxious to put them into the
public domain, and I think perhaps the best approach to
this would be if we were to rise for five or ten minutes to
discuss it and to try and get a Book of Documents together.
CHAIRMAN: Or, do you even want me to take a slightly early
lunch to allow a little extra time for the parties to see
if we can achieve some sort of entents on this matter.
MR. COUGHLAN: If we came back at half past one, sir.
CHAIRMAN: Yes, I think it might make sense to maximise the
available time. If I say half past one and we see what
progress can be made.
THE TRIBUNAL ADJOURNED FOR LUNCH
THE TRIBUNAL CONTINUED AFTER LUNCH AS FOLLOWS:
MR. COUGHLAN: The situation  thank you, sir, for the
early rising. And Mr. Shaw and Mr. O'Donnell have sorted
out matters. And there are certain documents now, letters,
or minutes, as they are called on certain occasions, that
we can proceed to deal with with the witness.
93 Q. Now, this is a letter dated the 15th March, 2002, from
Mr. Davis, Solicitor to the Tribunal, to Mr. Shaw. And it
reads:
"Dear Mr. Shaw,
"Further to the transmission by you of certain
documentation previously withheld from the Tribunal on
grounds of privilege, I wish to refer to a letter dated the
24th April, 1996, from Fintan Towey to Messrs. Gormley and
McFadden of the Office of the Attorney General, which I
enclose for your convenience, and now request that you
provide us with the following documents and/or information
arising there from: 
"  all documents in the power, possession or procurement
of the Department relating to the request for legal advice
on the compatibility of changes in the Digifone Consortium
with the ownership details contained in the original
Digifone bid.
"  all documents in the power, possession or procurement
of the Department bearing on the request for advice from
the Office of the Attorney General on whether it would be
preferable to seek warranties in relation both to the

beneficial ownership of Esat Digifone and the financing
package for the project.
"  all documents containing or relating to the response
and advices of the Office of the Attorney General on these
"  a narrative account of any responses or advices of the
Office of the Attorney General on these points which may
have been given other than by way of written advice."
Did you see this letter?
A. I have never seen that letter.
94 Q. And enclosed with that letter was Mr. Fintan Towey's minute
of the 24th 
A. I have obviously seen that, yes.
95 Q. Now, there then followed a letter dated 15th May, 2002,
from Mr. Shaw.
"I refer to your minute of the 16th March, 2002, which you
may recall that I had no record of receipt.
"I now enclose herewith a reply which I have received from
the Department of Public Enterprise for your attention.
"I also enclose herewith reply received from Billy Riordan
in response to your minute dated the 3rd May, 2002."
That's a separate matter all together.
Then a response from the Department of Public Enterprise,
it's signed by Principal Officer Mr. Aidan Hodson, who I
think was the official who was liaising with the Tribunal
in relation to matters and Mr. Shaw.
"Mathew,
"Re Moriarty Tribunal: Your minute of the 16 April, 2002.
"I refer to your minute of the 16 April, 2002, enclosing a
copy of a letter dated 16 March, 2002, from the Tribunal.
"All documents which I have found and which are relevant to
matters referred to in the Tribunal's letter have already
been furnished to the Tribunal. I am not aware that there
are any other documents in existence in the Department on
this matter which have yet to be discovered to the
Tribunal.
"I have checked the files and have spoken to Fintan Towey
on the question raised in the Tribunal's letter. Mr. Towey
does not recall any written response to his letter, and I
have been unable to find a direct followup in the files,
other than legal advice from Richard Law Nesbitt, SC, dated
9 May, 1996, which refers to ownership issues. Mr. Towey
suggests that the matters raised in his letter of the
24 April, 1996, may have been subsequently pursued and
dealt with in the context of the finalisation of provisions
of the licence, in particular Article 8 and in the
certification of ownership which is obtained before issue
of the licence."
Now, had you ever seen that particular minute?

A. I had never been consulted or seen that letter before
today.
96 Q. Then, that gave rise to the Tribunal's letter of the 27th
May, 2002, which we opened yesterday.
"Dear Mr. Shaw,
"I refer to recent correspondence and, in particular, yours
of the 15th May last enclosing a minute dated 30th May,
2002, from Mr. Aidan Hodson, Principal Officer of the
Department.
"I note that Mr. Towey does not recall any written
responses to his letter. Having read the opinion of
Mr. Nesbitt, dated 9th May, 1996, it would appear that
senior counsel did not address the specific question raised
by Mr. Towey in his letter (third paragraph), and one
assumes therefore that a specific question to that effect
was not formally raised by the Office of the Attorney
General.
"In the third paragraph of Mr. Towey's letter of the 4th
April, 1996, he refers to the requirement for legal opinion
on the restructuring of the ownership of Esat Digifone. He
mentions relevant papers having been provided at a meeting
on the 22nd April. He draws attention to the fact that his
query concerns whether recent correspondence suggests any
change in the identity of the beneficial owners of the
company which could be considered incompatible with the
ownership proposals outlined in the company's application.
I would be much obliged to know if you could identify the
papers referred to as having been provided at the meeting
of the 22nd April, together with the recent correspondence
mentioned by Mr. Towey.
"I'd be much obliged to hear from you at your earliest
convenience concerning the above matters."
Now, we dealt, then, yesterday with 
A. Do you want me to comment on that letter of the 27th May?
97 Q. Yes, if you wish to.
A. I mean, again, I haven't  this is the first time I have
seen the letter, but we have already opened  I mean, we
have dealt with the requests for advice that went to
counsel. This is saying that there was no request for 
am I correct in saying that? It's suggesting that there
was never a request?
98 Q. No, no, I think what the letter is saying is that 
A. Sorry, it says: "Having read the opinion of Mr. Nesbitt,
it would appear that Senior Counsel did not address the
specific question raised by Mr. Towey, and one assumes,
therefore, that a specific question to that effect was not
formally raised by the Office of the Attorney General."
Sure, we have opened and discussed my briefing note. So I

am not sure...
99 Q. This was at an early stage when the Tribunal was making
inquiries?
A. I want to make it clear that certainly I never saw that
letter before today, and the facts are to the contrary.
100 Q. Perhaps if we go back to Mr. Hodson's minute.
A. Yes.
101 Q. This is where the query arises, just to understand. The
final paragraph:
"I have checked the files and have spoken to Fintan Towey
on the questions raised in the Tribunal's letter.
Mr. Towey does not recall any written response to his
letter, and I have been unable to find a direct followup
in the files other than legal advice from Richard Law
Nesbitt dated the 9th May which refers to ownership issues.
Mr. Towey suggests that the matters raised in his letter of
the 24th April may have been subsequently pursued and dealt
with in the context of the finalisation of provisions in
the licence, in particular Article 8 and in the
certification of ownership, which was obtained before issue
of the licence."
That's where the query arises, if you understand?
A. I do, yes, but as I said to you, I have never seen that
before today.
102 Q. You see, taking Mr. O'Donnell's point yesterday about the
impact matters had on officials, I just draw that to your
attention for the moment.
Now, we then go on and opened yesterday Mr. Shaw's letter
and Mr. O'Daly's minute to Mr. Shaw, which was sent to the
Tribunal.
A. Yes.
103 Q. Now, as a result of Mr. O'Daly's minute being sent to the
Tribunal, I think there was a meeting took place on the
18th October, 2002, isn't that correct?
A. Correct, that's right. The meeting with the Tribunal
counsel, yes.
104 Q. And you have furnished us today with a minute or a note or

A. A memorandum.
105 Q. Yes, which we'll just put up.
It's Oifig an ArdAighne, re Moriarty Tribunal.
"ArdAighne, the meeting with counsel acting for the
Tribunal took place last Friday. The following were
present on behalf of the Tribunal: John Coughlan SC,
Jeremiah Healy SC, Jacqueline O'Brien SC, John Davis,
Solicitor. On behalf of the Attorney General: Richard Law
Nesbitt SC, John Gormley, Denis McFadden, Matthew Shaw,
Solicitor.

"The queries raised by the Tribunal and responded to by
this Office were discussed. The position outlined in this
Office's written response was confirmed by the undersigned
and appeared to be accepted. Counsel for the Tribunal
questioned Mr. Law Nesbitt at some length about his opinion
of the 9th May, 1996. The meeting lasted for less than an
hour, and there was no indication that the Tribunal
required any further assistance from this Office."
Now, we then, if we turn to Tab 37, there is a note:
"John Gormley, Denis McFadden, Richard Nesbitt, Matt Shaw.
Changes in membership of the consortium  exercising the
minds of the members of the PTGSM.
Was this the same consortium?
FT minute of the 24/4.
JH: Opinion does not deal with query raised, deals instead
with future problems. Once you know who is applying for
the licence it doesn't matter who is behind the person who
is applying for the licence.
"If Escobar he is could bar was involved? No  matter of
public policy.
"RN: Issue that would allow you to refuse is financial
standing  not a question of who is involved.
"RN: There were two known entities and one unknown.
"Nobody came back to the AG's Office following opinion to
raise any further queries, no followup on the ownership
issue. They felt the opinion dealt with the query raised
in the minute of the 24/4.
RN: Irrelevant whether 20% was held by 10 US investors or
2 German investors.
"April '96 request to AG's Office from An Taoiseach and ML
as to what was happening. Attorney General wrote back.
"OOC meeting re Article 8."
MR. O'DONNELL: It's DG.
MR. COUGHLAN: I beg your pardon, DG, Dermot Gleeson, it's
the same person in any event.
106 Q. Now, in your minute to the Attorney General of this
meeting, you say that "the questions raised by the Tribunal
and responded to by this Office were discussed."
A. That's correct.
107 Q. "The position outlined in this Office's written response
was confirmed by the undersigned and appeared to be
accepted."
A. Correct.
108 Q. And the written response you were talking about is
Mr. O'Daly's written response  sorry, Mr. O'Daly's
minutes addressed to Mr. Shaw?
A. Which  I think is this the minute which says, "The
following points are made in relation to the documents,

pages 1 and 2 of Mr. Law Nesbitt's advices of 9/5/96 appear
to deal with the matters raised in the Department's minute
and there is nothing..." Yes.
109 Q. So, the position is that that was what you were  did you
have a role in preparing this particular document, this
minute of Mr. O'Daly's? I think you said yesterday you
would have?
A. I mean, as the officer with the file, I am sure he would
have asked me, yes, for the document and Mr. Gormley, yes.
110 Q. What was being confirmed to the Tribunal, that pages 1 and
2 of Mr. Nesbitt's advices appeared to deal with the
matter, isn't that correct?
A. Well, I think appears  yes, I mean if you are trying to
emphasise the word "Appear", I mean that's language which
is, I suppose, gentile language maybe, yes, or it's
frequently used. The answer is yes, and that was always
the view of the Office.
111 Q. "Appears to"?
A. Pardon?
112 Q. "Appears to"?
A. Yes.
113 Q. As opposed to very forceful statements saying that it is
absolutely clear, isn't that right?
A. Well, that's certainly, but I don't believe is the
intention. It may be your interpretation, it certainly
wasn't the intention.
114 Q. It's  I am not interpreting it, it's just a question.
A. And I am answering it.
115 Q. You see, the context of Mr. O'Daly's minute is set out 
you see the context of that minute has to be inquired into
by reference to the letter of the 27th May, 2002, from
Mr. Davis to Mr. Shaw?
A. That's the letter  I certainly have never seen that
letter, I said that.
116 Q. Yes, but that is the context in which the response was
being made. "I refer to recent correspondence and, in
particular, yours of the 15th May last enclosing a minute
dated 30th May, 2002, from Mr. Aidan Hodson, Principal
Officer of the Department.
"I note that Mr. Towey does not recall any written response
to his letter."
A. Yes.
117 Q. That is the context in which the query was being raised
with Mr. Shaw, but you had never seen it or this had never
been brought to your attention?
A. Not that letter, no.
118 Q. Well, if you go to Mr. O'Daly's letter of the minute
addressed to Mr. Shaw for a moment.

A. Sorry, yes, I have that.
119 Q. In which he refers to Mr. Shaw's "minute dated the 27th
June enclosing correspondence dated 27th May, 2002, in
relation to certain papers provided at a meeting on the
22nd April." That's a reference to the letter to Mr. Shaw
of the 27th May, 2002. So, whoever prepared the responses
to this must have been privy to that query which was being
raised by the Tribunal?
A. Yes.
120 Q. But it wasn't brought to your attention?
A. I may have been asked, as I said, by Mr. O'Daly to prepare,
presumably, any documentation in relation to the request of
the 24th April, 1996. Whereas, presumably, he would have
needed material to respond to that: Where is the response
to the opinion  the request for advice of the 24th April,
Mr. Towey's requests for advice? And that would always
have been certainly  I mean, I have given evidence, my
view has always been that the opinion of the 9th May is the
relevant opinion.
121 Q. Now, I accept that you say you never saw Mr. Hodson's
minute, and the final paragraph of that, in which he has
said he had spoken to Mr. Towey on the question raised in
the Tribunal's letter, and that Mr. Towey did not recall
any written response to his letter and he has been unable
to find a direct followup in the files, other than legal
advice from Richard Law Nesbitt dated 9th May, 1996, which
refers to ownership issues.
"Mr. Towey suggests that the matters raised in his letter
of the 24 April, 1996, may have been subsequently pursued
and dealt with in the context of finalisation of provisions
of the licence, in particular Article 8 and the
certification of ownership, which was obtained before the
issue of the licence."
And you can see that the Tribunal, in its first  the
first letter I opened, dated 15th March, 1992, was looking
for all written responses in relation to that particular
query raised in the minute of the 24th April, 1996, and a
narrative account of any response or advices of the Office
of the Attorney General on these points which may have been
given other than by way of written advices, in other words
whether any oral advice was given?
A. This is Mr. Hodson's minute?
122 Q. No, this is the Tribunal's letter of the 15th March, 2002.
A. Yes.
123 Q. "A narrative account of...", the usual in relation to
documentation. And then finally: "A narrative account of
any response or advices of the Office of the Attorney
General on these points which may have been given other

than by way of written advice." In other words, the
Tribunal raised the query whether any oral advices had been
given, isn't that correct?
A. Yes, with the Department.
124 Q. With the solicitor 
A. You said for the Department, yes, Mr. Shaw.
125 Q. The matter raised  if I can  I do have to tease it out.
On the 27th May, 2002, this is the Tribunal's letter to
Mr. Shaw. You see that there is reference made to "recent
correspondence and, in particular, yours of the 15th May
last enclosing a minute dated 30th May, 2002, from
Mr. Aidan Hodson, Principal Officer of the Department."
That's the minute we were just looking at. Now, the second
paragraph: "I note that Mr. Towey does not recall any
written response to his letter. Having read the opinion of
Mr. Nesbitt dated 9th May, 1996, it would appear that
Senior Counsel did not address the specific question raised
by Mr. Towey in his letter." And, one assumes, the matter
that was raised with Mr. Shaw. And that particular letter
is then referred to in Mr. O'Daly's minute in the first
paragraph when he says: "I refer to your minute dated the
27th June, 2002, enclosing correspondence dated 27th May,
2002."
Now, there was no narrative account ever furnished to the
Tribunal that there were nonwritten advices furnished, in
other words oral advices, isn't that correct?
A. According to that letter. It's certainly not referred to
in that letter, and I have never referred, no, no.
126 Q. And you have said that the Tribunal, at the meeting with
Tribunal counsel, that there was  it was not indicated
that oral advices had been given either, isn't that
correct?
A. Well, I mean, if you are moving onto the meeting with the
Tribunal, my recollection of that meeting is that as
regards my contribution to it, I was asked, or I addressed
the Tribunal counsel who were there, and when I was asked,
I presume, the question as to where in the opinion was that
dealt with, I specifically read the second paragraph on the
second page. And that's why  in the note to the Attorney
General, I said that I reaffirm the position as stated in
the Office's letter.
127 Q. But nobody informed Tribunal counsel at that time that oral
advices had been given, isn't that correct?
A. Well, sorry, now, that's  we'd need to go back to the
meeting. The meeting, first of all, was quite an informal
one.
128 Q. Yes.
A. And the meeting focused on the opinion of the 9th. There

was never any discussion outside the issue of whether the
opinion of the 9th dealt with the matter, and the meeting
focused on that. It was principally your colleague,
Mr. Healy, who started discussing the content of the
opinion with Mr. Nesbitt. You, as I said, asked a question
about whether there was any further submission to the
Attorney General. My recollection is Ms. O'Brien made the
comment there was a lot of things happening at the time, a
lot of legal issues were happening at the time. Mr. Healy
then, as I say, there was an interchange between himself 
of a jocular fashion  between himself and Mr. Nesbitt, and
Mr. Healy had a view of the opinion, and as I say, there
was an interchange about the issue of whether it dealt with
the query of April, of 24th April, 1996. And I think
things ended there. It was, as I said, it was  we went
down to assist the Tribunal counsel, obviously that's the
purpose of us going there. We got relatively short notice
to go down, in fact. And  but the meeting focused on the
opinion of the 9th May, and which was dealt with. And, as
I say, Mr. Healy seemed to be  as I say, he spoke to
Mr. Nesbitt directly for a period, and I said I'd just
probably best portray it as somewhat jocular, the
interchange, and in fairness to Mr. Healy, he was putting
forward  he was testing the opinion, I'd describe it, and
in fact the note prepared by the Tribunal solicitor at the
time, interesting enough, reflects some of the views that
Mr. Nesbitt had in relation to the involvement of financial
institutions, I think. But, certainly my own contribution
to that meeting was in relation to  I was asked where in
the opinion did it deal with the request for advice of the
24th. And I referred to the, as I said, the second
paragraph of the second page, the portion of the opinion
which dealt with that matter. And as I say, it moved on.
As I say, there was an interchange, or exchange of views,
whatever, between Mr. Healy and Mr. Nesbitt. And that's my
recollection. And certainly, as I said, it was a cordial
meeting. I mean, there was no, what I would describe as
serious crossexamination of us, if that's the appropriate
term to use for an informal meeting, I don't know, but we
were focusing on the opinion of the 9th May, whereas now we
are now focusing on the circumstances which  a much more
detailed examination of it. I mean, the meeting, and I
record it there, that it took  in fact that might be 
the meeting lasted for less than an hour, and there was no
indication... in fact it may have been considerably less
than an hour. But I said less than an hour as being an
approximate time. But certainly the examination in
relation to the issue of whether or not the question set

out in the minute of the 24th April, the question was:
Where, in the opinion of the 9th May, is that dealt with?
I indicated clearly  in fact what I did was read out that
provision. And my understanding is at the time, or my
impression, clear impression at the time, was that that was
accepted.
Now, I do certainly recall, as I said, an exchange of views
between Mr. Healy and Mr. Nesbitt which I would describe as
somewhat jocular, but it was testing the content of the
opinion, and, I think, as I say, that's how I would
describe it. Mr. Healy was querying the opinion and
Mr. Nesbitt responded to that. And in fact, that's noted
in Mr. Davis' note.
But my impression leaving the meeting, and I walked back to
the office with Mr. Gormley and Mr. Shaw  sorry,
certainly Mr. Gormley  my clear impression was that our
explanation had been accepted. I went back to the office
and that was clearly the view I had, and I reported that to
the Attorney General, which would have been  if it was
otherwise, it would be rather a silly thing to convey an
impression which wasn't correct.
129 Q. But as you say  as you understand it, or you understood
it, the focus was the opinion of the 9th May?
A. Correct.
130 Q. And you were not involved in dealing with circumstances
surrounding it?
A. Correct.
131 Q. Which we are now?
A. Correct.
132 Q. And you had not informed Tribunal counsel at that time that
there had been oral advices given on the 23rd April and on
the 14th?
A. Sorry, I wouldn't say  Tribunal counsel were leading the
conversation. I was asked a specific question.
133 Q. I see.
A. I didn't  I wasn't dealing  I mean, I hadn't control of
the meeting. And I responded to the questions that were
put, and I said it moved on. It was a relatively informal
meeting, as I don't know whether you do recall it, but it
was a relatively informal meeting, and there were  as I
say, there was discussion about the opinion and as to
whether or not it dealt with the matter between Mr. Healy,
I don't know if he is going to deal with the matter, but he
 I don't know whether he recalls it, but he certainly had
an exchange of views with Mr. Nesbitt, and I would have
said they were somewhat jocular, but he was querying the
opinion as to  and he had issues around it, and they were
discussed, and Mr. Nesbitt dealt with those. But certainly

nobody, no Tribunal counsel said "We don't accept that."
134 Q. It would never be up to the Tribunal to accept 
A. I am not suggesting it is, but there were lawyers in the
room. I mean, that was never suggested.
135 Q. But just to confirm, there was no information imparted at
that meeting that there had been oral advices given on the
23rd April or on the 14th May, 1996? I know you say the
focus was on something else, but just to confirm that there
was no information imparted?
A. Correct. But I would just like to add to that that it
wasn't examined, the circumstances of how the opinion was
obtained, the consultations leading up to it, the
surrounding circumstances of Article 8, all the other
issues, which are quite detailed, as we can see with the
length of time they have taken to deal with, they were not
gone into, and it was Tribunal counsel who had control of
the meeting, and we could only respond to the questions put
to us. Nothing was asked about the surrounding
circumstances. The focus was on: Did the opinion of the
9th May deal with the requests for advice contained in the
24th? As I said, I pointed out in the opinion where it
dealt with it and, I just might add as well, that my
colleague, Mr. Gormley, was with me at that meeting and he
wasn't asked for any views at all on the matter.
136 Q. I see. Well, I don't want to go back over where we were
yesterday with Mr. O'Donnell, because what we are
examining, or inquiring into now is, in fact, the opinion

A. Correct.
137 Q.  whether it addressed the matters raised?
A. Correct.
138 Q. The impact that may have had on the people who were the
recipients of the opinion, isn't that correct? And we were
also inquiring into the circumstances surrounding about
oral advices, isn't that right, that's what we are
inquiring into now?
A. At the moment, yes.
139 Q. In any event, and when I asked you to look at the opinion
yesterday and to look at that paragraph, which the Sole
Member is inquiring into, Mr. O'Donnell objected to me
making a suggestion to you about what that paragraph could
only mean, isn't that right?
A. Yes, but I think I had explained my understanding of that
paragraph.
CHAIRMAN: Mr. McFadden, I understand you make the point
that it appeared to you there was no crossexamination or
no difference with the version you advanced. In
retrospect, and I mean, I know retrospect can cover a vast

multitude of situations; might it have been a useful
opportunity for yourself or Mr. Nesbitt to say: Look, if
we are not sure, we did have serious oral discussions about
the extra element?
A. As I say, Mr. Chairman, the  what took place at the
Tribunal, the meeting with Tribunal counsel was largely led
by Tribunal counsel, and I certainly didn't have control of
it, and any question  I made clear, I recall I actually
read out the section of the opinion that in my view dealt
with the matter. And as I say, my recollection is then
Mr. Healy discussed the opinion with Mr. Nesbitt. But
certainly, the question of the surrounding circumstances or
a detailed examination of the opinion, certainly I wasn't
engaged in that, and the meeting didn't really take that
form.
140 Q. MR. COUGHLAN: If I might return to Mr. O'Daly's minute,
the second page of it.
"The following points are made in relation to the
documents:
"1. Page 1 and 2 of Mr. Law Nesbitt's advices of the
9 May, 1996, appear to deal with the matters raised in the
Department's minute of the 24 April, 1996, and there is
nothing on the file to suggest that the Department thought
otherwise."
And in fairness to you, I think you have already said that
at that time you did not inform Mr. O'Daly of the
surrounding circumstances, that oral advices had also been
given, isn't that correct?
A. Correct.
141 Q. Can I ask you, if Mr. O'Daly was making a response to the
letter of the 27th May, 2002, from the Tribunal to
Mr. Shaw, I think you say that you don't believe that you
saw it, but would that not have been sent to you in the
normal course to allow Mr. O'Daly to be advised?
A. Not necessarily. I can't recall  I certainly didn't
draft that letter as such. I mean, it's Mr. O'Daly's
letter. We may have been asked  I think, I am not sure
whether on a previous occasion the documentation concerning
the opinion, the request for opinion on the 24th April had
been collated. I am not sure of that. But obviously for
the response to the Tribunal's request that you read out
earlier, it would have been necessary to collate the
documentation, and we would have been asked to do that.
142 Q. Now, if you go to Tab 38, please. This is a letter from
Mr. Davis to Mr. Rory Brady, Senior Counsel, the Attorney
General as he then was. And it's dated the 16th of
December, 2002.
"Dear Attorney General,

"I am writing to you in my capacity as Solicitor to the
Tribunal of Inquiry appointed by the above order of the
Oireachtas.
"I enclose herewith a copy extract from an article which
appeared on page 11 of yesterday's edition of the Sunday
Business Post. The relevant portion of the article reads
as follows:
"'The Tribunal is expected to hear that just hours before
the announcement was made awarding the licence to Esat
Digifone, senior civil servants sought advice from the
Office of the Attorney General on whether consortia should
be permitted to alter the makeup of their investors. The
advice they received was that the consortia could, but only
for shareholdings of 20% or less.
"Legal sources believe this advice may become a source of
contention at the Inquiry. However, it is understood that
in recent months the State have been examining the basis on
which advice was given in order to establish whether it
would stand up to close scrutiny. The matter is known to
be causing considerable anxiety in Government circles.'
"The Tribunal wishes to know whether the above extract is
correct. In particular, the Tribunal wishes to establish
whether the following statements of fact are correct:
"1. That 'Just hours before the announcement was made
awarding the licence to Esat Digifone, senior civil
servants sought advice from the Office of the Attorney
General on whether the consortia should be permitted to
alter the makeup of their investors.'
"2. That 'The advice they received was that consortia
could, but only for shareholdings of 20% or less.'
"3. That 'In recent months the State has been examining
the basis on which the advice was given.'
"If the above statements (or any one or more of them) are
correct, the Tribunal would be anxious to obtain a
narrative account setting out all of the information
available regarding those matters and, in particular:
"(a) the identity of the civil servants who sought advice
from the Office of the Attorney General;
(b) precisely when the advice was sought and in what
circumstances;
(c) the identify of the officials or counsel retained by
the Attorney General who provided such advice;
(d) whether such advice was furnished orally or in
writing;
(e) the 'Basis' on which the advice was given;
(f) all of the information made available to the Attorney
General in connection with such request for advice (if
any).

"The Tribunal would also be very much obliged if you could
provide the Tribunal with copies of all documents in your
power, possession or procurement which touch or concern
these matters insofar as it confirmed they are factually
correct.
"This request for assistance has been made in the course of
the investigative phase of the Tribunal's work when the
Tribunal is engaged in the process of gathering evidence or
information which may lead to evidence material to its
Terms of Reference. Documents or information provided to
the Tribunal in response to this request will remain
strictly confidential unless in the absolute discretion of
the Sole Member they are or become material to the
Tribunal's Terms of Reference and appropriate to be led in
evidence at public sittings of the Tribunal.
"I will be very much obliged to hear from you at your
earliest convenience."
Then enclosed with that was a portion of the newspaper
article, the relevant extract which appears in the letter.
You are familiar with that letter, or are you?
A. I am familiar. I think I mentioned in evidence, the Sunday
Business Post  I think isn't this  yes, I mentioned
this yesterday, yes. And I think I referred to the letter
of the Attorney General.
143 Q. Yes, and then there was a response dated 20th of December,
2002. Again, I take it that the information that the
Attorney General obtained would have come from you and
Mr. Gormley, would that be correct?
A. Yes, Mr. Brady was the Attorney General at the time, yes,
and I do recall I think the Director General dealt with the
query, I think she was involved in dealing with the query
on behalf of the Attorney General, but the Attorney General
himself dealt with that.
144 Q. Yes, the information would have been provided to him to
enable him to respond by you and Mr. Gormley?
A. Yes.
145 Q. So, it's based on information which you and Mr. Gormley 
what you told him or documents you pointed him to?
A. Correct.
146 Q. And the response is dated 20th December, 2002.
"Dear Mr. Davis,
"Thank you for your letter of the 16th inst. and its
enclosure.
"Messrs. Gormley and McFadden of this Office (Legal
Assistants here at the relevant time) have read the extract
from the article which appeared in the Sunday Business Post
and refers to advice being given by the Attorney General,
and then 'Just hours before the announcement was made prior

to the licence of Esat Digifone.' It is understood that
the announcement was made on the 25th October, 1995. After
an examination of the Office files they have reported to me
in the following terms:
"1. They have no recollection of furnishing the advice
referred to in the said extract or receiving a request for
same, and do not believe that they gave such advice.
"2. There is no copy on this Office's file of any advice
of the type mentioned in the extract or any note of same
having been given by the Attorney General or any other
person in his office.
"3. There was a request for advice contained in the
Department's minute of the 24th April, 1996, concerning the
restructuring of the ownership of Esat Digifone since the
date of their application, and the Attorney General's
response thereto has already been made available to the
Tribunal. Mr. Nesbitt's opinion of the 9 May, 1996, which
was released to the Department with the sanction of the
then Attorney General on the 13th May, 1996, dealt with the
matter.
"For my own part, I wish to state that there had been no
examination by me or my office of the alleged advice
mentioned in the extract (and referred to as Statement of
Fact No. 3 in your letter), nor have I been made aware of
such examination being carried out by any other State
authority.
"Finally, I should point out that neither I, nor my office,
have made contact with Dermot Gleeson, SC, in relation to
the content of your letter.
"If I can be of any further assistance to the Tribunal in
relation to the matter, please let me know."
Now, if I could just go to the first point in the letter,
No. 1.
A. Yes.
147 Q. It's recorded that you or Mr. Gormley have no recollection
of furnishing the advice referred to in the said extract or
receiving a request for same, and do not believe that you
gave such advice. Now, it may be a small point, but you
did receive a request from Mr. Towey on whether it was
permissible  or sorry, whether it was compatible with the
bid or application that the consortium should be allowed to
change its makeup and whether it should be allowed to
change its share configuration, in other words from
40:40:20 to 37.5:37.5:25, isn't that correct?
A. Yes, we certainly received that request, and it's referred
to in the Attorney General's response, but what we were
dealing with here was a press report, I mean we were
discussing about the press yesterday. The inquiry in the

Office at the time was held into a newspaper article in the
Sunday Business Post.
148 Q. Yes.
A. I mean, if you want to reread  I won't reread it now, but
that's what the inquiry was into, and that's what the
Attorney General responded to. But he made clear that, in
fact, the request for advice on the 24th, it is referred to
in the Attorney General's letter in fact, because he says
there was a request  sorry, I am just looking at the
Attorney's response is at tab 
149 Q. Sorry, it's Tab 39.
CHAIRMAN: It's on the monitor there, Mr. McFadden.
Paragraph 3.
A. Yes, "There was a request for advice contained in the
Department's minute of the 24th concerning the
restructuring of the ownership of Esat Digifone since the
date, and the Attorney General's response thereto has
already been made available to the Tribunal. Mr. Nesbitt's
opinion of the 9th May, 1996, which was released to the
Department with the sanction of the then Attorney General
on the 13th May, 1996, deals with the matter."
So, in fact you are saying there was the small matter of
the request for advice. That's the Attorney General
referring to it.
150 Q. MR. COUGHLAN: Yes, this is you enabling the Attorney
General respond in this way, isn't that right?
A. Pardon?
151 Q. You and Mr. Gormley furnished this information 
A. Correct.
152 Q.  to the Attorney General?
A. Yes, the Attorney General. As I said, there was an inquiry
 the discussions in the Office in relation to this matter
arose from the Sunday Business Post article, that's what
was being dealt with. And I think the request to deal with
that came from the Tribunal which  sorry, you have read
out  the request came from the Tribunal, and that's what
the focus in our office was on.
153 Q. All right. Now, at this time  this is in December of
2002  I take it that you were not  you hadn't informed
anybody of the surrounding circumstances which we have been
inquiring into now, namely the oral advices?
A. "Anybody" meaning?
154 Q. I think you said that you reviewed the matter, I think,
after the Tribunal's ruling on the question of privilege,
that was your evidence?
A. I think  I mean that came up yesterday, and the first
time I formally, myself and Mr. Gormley put a note, I think
it arose in the context of the issue of raising or waiving

privilege. My understanding, the sequence of events were
there were preliminary findings which would have made it
relevant. I am not sure if they were in November 2008.
155 Q. Yes, I think that's correct.
A. And then I think 
156 Q. It was 2008, I think.
A. Then the next  the issue of  then the, yes, the
preliminary findings, then the issue in the Office arose
concerning the waiving of privilege which required a
Government decision, and I believe there was, there may
have been advice sought in relation to that. But it would
have been in the context, in that context because, if
privilege were waived by the State in respect of the
opinion, it would be  the purpose of that would be to
introduce it into evidence before the Tribunal, and there
 if there were to happen, obviously the surrounding
circumstances would become relevant, and it's in that
respect that the matter was  I think it's in that context
that Mr. Gormley and myself first drew the attention of
Mr. O'Daly 
157 Q.  to the matter?
A.  to that matter. I am not quite sure of the dates I
mentioned yesterday, because I did that off my head.
158 Q. Sometime in 2008?
A. I think it's 2009, in fact, because  I may have
mistakenly said yesterday 2008. Because I think everybody
was  I mean this wasn't 
159 Q. Privilege was waived?
A. In 2009.
160 Q. In 2009?
A. Correct. And that was the  and the reason it was raised
is because if the opinion was being put into evidence,
clearly the surrounding circumstances in relation to the
opinion would be the subject of  they would be heard
before the Tribunal, the surrounding circumstances. And in
that context, Mr. Nesbitt, myself and Mr. Gormley would be
likely witnesses before the Tribunal.
161 Q. Now, on the  sorry, Tab 40. It's a letter from
Mr. Davis, once again, to Mr. Brady, the then Attorney
General.
"Dear Attorney General,
"Thank you for your letter of the 20th December last in
response to mine of the 16th December. The Tribunal is
grateful for your prompt response to its inquiries.
"Having given further consideration to the wording of the
article which appeared in the Sunday Business Post on the
15th December, 2002, the Tribunal is of the view that the
to advice given by the Attorney General 'Just hours before

the announcement was made awarding the licence to Esat
Digifone,' may refer to the actual grant of the second
mobile phone licence to Esat Digifone rather than the
announcement of the result of the competition process.
While the announcement of the competition result was indeed
made on the 25th October, 1995, the announcement of the
actual awarding of the licence to Esat Digifone was not
made until 16th May, 1996.
"In the light of such interpretation, the Tribunal would be
very much obliged if you could kindly reconsider the
Tribunal's request by reference to the announcement of the
actual award of the licence on the 16th May, 1996."
And I think there was a response from the Attorney General
of the 4th February, 2002. Again, I take it that the
information to enable this response to be given would have
come from you and/or Mr. Gormley, would that be correct?
A. The information, yes, but as I say, that was being dealt
with at a high level in the Office, I mean the Attorney
General himself was aware of the whole matter and looked
into it.
162 Q. And the response is:
"Dear Mr. Davis,
"Thank you for your letter dated 9th January, 2003.
"Messrs. Gormley and McFadden of this Office have again
read in the context of your recent letter the extract from
the article which appeared in the Sunday Business Post.
There has been a further review of this Office's files in
relation to the Esat licence, and I now set out further
information on the basis that the article in question
related to the date of the announcement of the actual
awarding of the second mobile phone licence to Esat
Digifone Limited, i.e. 16th May, 1996. In addition, this
Office has sought and recently received clarification from
counsel (Richard Law Nesbitt, SC) and Mr. Fintan Towey on
the issues raised in your letter.
"On the basis of the information which I have now been
apprised, the following is the position:
"1. On the 14th May, 1996, there was a consultation with
counsel (and others) attended by Mr. McFadden and
Mr. Gormley of this Office. Mr. McFadden kept a note of
that meeting.
"2. On the 15th May, 1996, Mr. Fintan Towey of the
Department sought advice from this Office regarding the
content of a draft letter which the Minister proposed to
send to the Chief Executive of Esat Digifone Limited
concerning the consent required under Article 8 of the
licence in relation to the issue of shares by the licensee
and to the transfer of shares in the licensee in specified

circumstances and under certain conditions. Messrs.
Gormley and McFadden regarded the draft letter as merely
relating to the then ongoing process of negotiating the
terms of the licence, in particular Article 8.
"3. On receipt of the draft letter this Office (Denis
McFadden/John Gormley) sent it to counsel for his general
advices.
"4. On the afternoon of the 15th May, 1996, counsel
furnished his written advices wherein inter alia he advised
certain amendments to the draft letter.
"5. Counsel's advice was forwarded (John Gormley) to the
Department at 6.25 p.m., approximately, on the 15th May,
1996.
"6. Subsequent to counsel furnishing his written advice,
he was requested to attend at the Department during the
closing stages of the licence issuing process. Counsel has
informed this Office that, while he was there, he furnished
oral advice in relation to the licence condition regarding
ownership changes and, in particular, he was asked whether
such condition was solely 'Forward looking.' Counsel
advised that that was the case.
"No officials from this Office or the Chief State
Solicitor's Office attended this meeting. Mr. Owen
O'Connell of William Fry was present at the meeting. Other
officials from the Department may have been present, but
this has not been confirmed at this stage. So far as this
Office is aware, there was no note of attendance of the
meeting.
"Copies of documents from this Office file concerning the
events listed at points 15 are enclosed herewith. I am
informed that Mr. Towey's letter of the 15th May, 1996, and
that counsel's opinion of the 15th May, 1996, were
previously furnished to the Tribunal by the Department. I
also enclose other documents from this Office's file which
may be relevant.
"If I can be of any further assistance in relation to the
matter, please let me know."
Then over is a list of the documents. Now, I take it that
the information  dealing with point 1 of the information 
this is obviously information, the Attorney General
indicates where he got the information from that he has
provided to the Tribunal?
A. Correct.
163 Q. "On the 14th May, 1996, there was a consultation with
counsel and others attended by Mr. McFadden and Mr. Gormley
of this Office. Mr. McFadden kept a note of that meeting."
So, the Attorney General  that's your handwritten note
that we have seen already?

A. Yes, that we saw this morning.
164 Q. In which you have described in your memorandum as being,
and I'll just paraphrase, an incomplete note, or 
A. Yes. I mean, isn't this the meeting that we discussed this
morning?
165 Q. Yes.
A. And giving feedback. And I mean, I describe that as
somewhat  we were asked to attend it but... And the
background to it is giving feedback to unsuccessful
applicants.
166 Q. Well, bearing in mind that you have explained that when, it
was when matters came into focus on the question of the
waiving of privilege that you and Mr. Gormley, for the
first time, brought it to the attention of people of the
surrounding circumstances in relation to oral advices, I
don't think we need go any further in relation to it. You
didn't inform the Attorney General in 2002 of that,
obviously?
A. Yes, but I think we need to focus on what we are dealing
with here. The Tribunal were concerned, obviously, with
the newspaper report, and that's what the  what they
asked the Attorney General's Office to investigate that
matter and  sorry, to give our views, first of all, as to
the veracity of the report, and I think you got a very full
response to that.
167 Q. Well, I think 
A. I mean, the focus was not on what we were dealing with here
during these sittings.
168 Q. Well, the question that was raised in the newspaper  the
question which arose in the newspaper article was the
change of ownership in the consortium and the
configuration, isn't that correct?
A. That's correct.
169 Q. And isn't that exactly what has been dealt with in this
inquiry?
A. No, sorry, what you got  what the Tribunal got back from
the Attorney General was a clear response to the factual
position, not  it was not trying to interpret the
newspaper article or deal with issues the subject of the
newspaper article. It was giving a response to the
Tribunal's request as to whether or not the newspaper
article was correct. And as I said, the first letter there
that you quoted from the Attorney General refers
specifically to the request for advice contained in
Mr. Towey's minute, and again refers to the opinion of the
9th May, 1996, which again is the same opinion we have been
talking about for the  during these sittings. And that
is the opinion that's referred to as being the opinion that

dealt with the ownership issue. And I think the important
point is that the Sunday Business Post article, the
veracity of that was dealt with, the veracity of it may not
be the correct  but the "accuracy" is possibly a better
word, sorry, the accuracy of that report was dealt with in
the Attorney General's response.
170 Q. But if you look at the response dated the 4th February,
2002 
A. That's tab?
171 Q. Sorry, I beg your pardon, you can look at both letters.
First of all, at Tab 39, Number 3: "Pointed out that there
was a request for advice contained in the Department's
minute of the 24th April, 1996, concerning the
restructuring of the ownership of Esat Digifone since the
date of the application." You saw that?
A. Yes.
172 Q. And then if we go, again, to Tab 41, it deals with the
consultation on the 14th May?
A. Yes.
173 Q. Consultation on the 15th May, what occurred on the 15th
May, and Mr. Nesbitt attending and inquiries being made of
him about the forward looking advice in relation to Article
8, isn't that correct?
A. That's correct.
174 Q. But there is no reference made in either letter to the
consultation of the 23rd where the advices were given?
A. Sorry, but can I repeat that the issue of where the request
for advice, Mr. Towey's request for advice of the 24th
April, 1996, the issue where was that dealt with? Where is
the Attorney General's advice in relation to that? The
formal advice of the Attorney General in response to that
request for advice is contained in the opinion,
Mr. Nesbitt's opinion of the 9th May, 1996. As I say, we
are now looking into why that  sorry, the circumstances
surrounding the obtaining of that opinion, which I hope
have clarified our interpretation of that opinion. But
certainly the position of the Office, the position of the
Attorney General in that letter is that the request for
advice is dealt with in the opinion of the 9th May.
175 Q. And just on that letter of the 4th February, 2002, from
Mr. Brady, he is informed that "On the 14th May, 1996,
there was a consultation with counsel (and others) attended
by Mr. McFadden and Mr. Gormley of this Office.
Mr. McFadden kept a note of that meeting."
I take it that you would have informed the Attorney General
of this and have given him the note of the meeting, is that
right?
A. That's correct. Whether I gave him the note of the meeting

I certainly  I mean, that was based on an account by 
176 Q. It came along with the letter.
A. Is that furnished with the response, the note? I think 
177 Q. It is, I think, yes.
A. It was furnished to the Tribunal I think, yes.
178 Q. And once again, you say that the focus was not on the
circumstances surrounding the opinion at this stage 
A. Well, in dealing with the response concerning the media
report, I think the issue was the accuracy of the report, I
think that's  and whether or not that's what the Tribunal
was querying, as I understand it.
179 Q. Maybe I am wrong, but it would appear what the Tribunal
were querying is whether advice of this type was given?
A. Well, I think it's in the context of a newspaper report.
180 Q. Oh, certainly 
A. And whether the accuracy of that report, isn't that 
181 Q. Sorry, I think the accuracy of the statement in the report,
not the accuracy of the report.
A. Well, sorry, the accuracy of the statement is perhaps the
same thing.
182 Q. What the statement was dealing with was a change in
ownership and the configuration, isn't that correct?
A. At a certain time, at a certain time, isn't that correct?
It says that it's immediately before the grant of the
licence, isn't that correct? And that's the difficulty. I
mean, that's why I presume in the letter the request
concerning restructuring, the request of the 24th April,
Mr. Towey's request, was dealt with in the opinion of the
9th May. We have covered that. That was where the
ownership issue was dealt with. This newspaper article was
suggesting that there was other advice at different times.
183 Q. But there was advice given on the 14th May, 1996, wasn't
there?
A. Well, I discussed that  or I gave my evidence this
morning in relation to that. It was a query concerning 
I believe it was Mr. Towey raised the query as to how
questions concerning ownership changes, including the
involvement of IIU, I think I used the word "Fielded", how
they could be fielded in these meetings they were having
with  the Department were having with unsuccessful
bidders. It's in that context that Mr. Nesbitt gave his
views as to how that question should be dealt with. I, at
that time, didn't  I regarded what he said as reflecting
his advices. But I wouldn't have portrayed them
necessarily as formal advices.
184 Q. That's what I am trying to establish.
A. Yes.
185 Q. On the 14th, when you were present, you understood that

civil servants in other departments had to, what's the
expression you use, "field" the 
A. I am just saying that's a phrase I hear used. I mean, it's
how they would answer or deal with questions.
186 Q. So you didn't consider the responses Mr. Nesbitt made to
queries raised by Mr. Towey as being what you would
describe as formal legal advices, they were how to handle
presenting something, is that correct?
A. Well, they were more than that. He went on in a discursive
way to speak about the legal position, but in my view he
was doing no more than reaffirming the advice he had given
previously. But the context in which he gave it, whether
you'd define is as formal legal advice I am not sure.
187 Q. Well, do you think that might have been appropriate to have
conveyed to the Attorney General when he was responding to
the Tribunal's query?
A. As I said, as far as I was concerned, the opinion of the
9th May was always the formal advice of the then Attorney
General, Mr. Gleeson. And I must point out, it was  once
the advice gets the sanction  and, in fact, I think I
pointed this out to you at the, at the meeting with
Tribunal counsel  in the Attorney General's Office when an
opinion is given, the sanction of the Attorney General, it
effectively becomes the opinion of the Attorney General.
So, if I class Mr. Nesbitt's advice as the advice of the
Attorney General given on the 14th, that wouldn't be
correct, because it wouldn't have been sanctioned by the
Attorney General. But in fact, I mentioned this morning,
and again this afternoon, that Mr. Nesbitt's discussion of
the matter at the meeting of the 14th, in my view, was no
more than reflecting or echoing the views he had already
given and no more than that.
188 Q. Now, I think therein lies the last matter which I wish to
deal with you. You have just said that any advices that
were given on the 14th would not have been advices that
would have arisen as a result of the sanction which was
given by the Attorney General on the 13th?
A. The 13th, yes.
189 Q. And the first time the Tribunal heard about oral advices
was when counsel on behalf of the Department made an
application that Mr. Nesbitt be called to give evidence
before this Tribunal  sorry, that he had evidence or
information over and above the opinion which he accepted
was a matter for the Sole Member to consider himself. But
that he had evidence of the surrounding circumstances,
namely that he had given oral advices to the officials and
to officials in the Attorney General's Office as well. And
he said, and said that he was crystal clear in his

recollection, that this occurred on the 14th and, perhaps
to a more limited extent or in limited form, perhaps on the
15th. And the first time the Tribunal became aware that
there was going to be information or evidence that he gave
these advices on the 23rd, was when the Tribunal received
that information through Mr. Shaw in the form of the
Memorandum of Proposed Evidence of yourself and
Mr. Gormley?
A. Correct.
190 Q. Because, unless that advice was given on the 23rd, which
informed you and then you were confident when the opinion
arose you knew the whole context, you were able to make a
submission, as you say, and were satisfied to let the
opinion go to the Attorney General and seek sanction in
relation to it and the release of the regulations and the
draft licence, I think?
A. Yes.
191 Q. But if it did not occur on the 23rd, you would not have
been informed to the extent you say you were by believing
or recollecting that it occurred on the 23rd to be
satisfied that the opinion dealt formally with the matter,
isn't that correct?
A. No, I wouldn't  I mean, I always read the opinion of the
9th as dealing formally with the 
192 Q. Advices that you had 
A.  the request for advice, and I have explained that, that
I saw it as being forward, and that it dealt with the pre
and post licensing position of ownership.
193 Q. But, of course, the Department took a step on the 7th May,
isn't that right, which you were unaware of? They had made
contact with Esat, or Mr. O'Connell, and informed them that
Esat were okay, but that the share configuration must be
40:40:20. I know you were unaware of that at the time?
A. I wasn't aware of that.
194 Q. And that was before any advices were received from
Mr. Nesbitt, isn't that right, in the way of an opinion?
A. Well, I mean Mr. Towey obviously was present on the 23rd
and, as I say, I am not sure of his construction of what
took place. But as regards the formal opinion, I clearly
wouldn't have had the formal opinion at that time.
195 Q. I think Mr. Towey accepted, when it was put by counsel for
the Department to him, that Mr. Nesbitt did not give oral
advices on the 23rd; he accepted that.
MR. O'DONNELL: Sorry, in fairness, he said elsewhere he
believes he got advices at various different dates and he
can't be sure. And we can deal with these extracts if it's
appropriate. But certainly Mr. Towey doesn't confine
himself to saying that he only got advices after the 23rd.

He has said that he can't be sure when he got it, and we
can  just, for example, one extract which I think was
opened to you yesterday: "Of course we met and discussed
the matter on the 23rd as well. I don't have a specific
recollection of a discussion at that meeting, but I believe
I may have had discussions with Senior Counsel, I don't
know when, so I can't exclude it was then." That's Day
360, pages 13 to 15. And there are other elements of the
transcripts where he makes it clear that Mr. Towey
discussed this matter with counsel and has a recollection,
though not of dates, obviously.
So, I don't think it's appropriate to put to this witness
that Mr. Towey accepts that he never discussed it.
Certainly it is clear that Mr. Nesbitt's recollection of
the date on which he gave the advice is different to
Mr. McFadden's. I obviously accept that.
MR. COUGHLAN: Thank you, Mr. McFadden.
CHAIRMAN: Mr. McFadden, are you good for a last hour or
would you like a fiveminute break?
A. Yes, five minutes, I think. Thank you very much.
THE TRIBUNAL ADJOURNED AND RESUMED AS FOLLOWS:
CHAIRMAN: It's obvious that matters will not conclude this
afternoon, and I understand there may be a general
preference for resuming on Monday rather than Tuesday? If
that's the case, I'll certainly go with that.
MR. O'DONNELL: I may have a difficulty not of my own
making on Monday afternoon, but I will try and resolve it
in the meantime. Certainly we can start on Monday morning,
and if the parties want to start slightly earlier, I have
no difficulty with that. That may not suit my colleagues,
or indeed you.
CHAIRMAN: I am sure we can 
MR. O'DONNELL: I am happy to start at half past ten or
earlier, if the parties want.
CHAIRMAN: There is also the element, Mr. O'Donnell,
normally you would be the last examiner because
Mr. McFadden, and indeed, Mr. Gormley are your witnesses,
but there is also  some provision has to be made for
Mr. Lowry, as I understand Mr. Fanning may have certain
difficulties. But we'll address that when we come to it,
but for immediate purposes I think the sequence would be
Mr. Fitzsimons, Mr. Shipsey and then Mr. O'Callaghan,
insofar as we can advance matters today. Mr. Fitzsimons?
MR. FITZSIMONS: I have no questions for this witness.
CHAIRMAN: I confess to some marginal disappointment as a
former Attorney General that you haven't offered us some
blinding insight into...
MR. HOGAN: Sorry, Mr. Chairman, it falls to me on behalf

of Mr. Desmond and IIU.
THE WITNESS WAS EXAMINED BY MR. HOGAN AS FOLLOWS:
196 Q. MR. HOGAN: Mr. McFadden, Gerard Hogan for Mr. Desmond and
for IIU. Would you agree with me, Mr. McFadden, that the
critical issue that we are considering here is whether
legal advice was actually given in April and May 1996
before the award of the licence regarding the change of
ownership so far as IIU was concerned?
A. Here today, yes, yes.
197 Q. And would you agree that there can be no doubt but that
factually such advice was given by on behalf of the
Attorney General at the time?
A. Yes, that's what I have said in evidence.
198 Q. And wouldn't you agree with me further, that a careful and
close reading of Mr. Nesbitt's opinion demonstrates
conclusively that that is so; that such advice was given in
relation to change of ownership?
A. That's my opinion, yes.
199 Q. Isn't it  I think you have said this in your evidence,
isn't it also the case that in a sense there was the sort
of a spectrum at the time in terms of ownership immediately
prior to the grant of the licence and post the grant of the
licence?
A. Yes.
200 Q. That in other words, one can't look at the Article 8
question solely in isolation?
A. That's very much the case, yes.
201 Q. And even if you say that Article 8 was, the advice in
relation to Article 8 was solely forward looking, that in
the context, and especially the context which you were
dealing with it in April and May of 1996, it also, of
necessity, embraced the situation immediately prior to the
grant of the licence?
A. Very much so, and I have explained the reasons why.
202 Q. Indeed you have, Mr. McFadden. The  would you further
agree with me that at the meeting that you had with the
Tribunal in October, 2002, that the position of the
Attorney General and his counsel was made absolutely plain
to the Tribunal, that you considered that this change of
ownership issue had been dealt with at the time in April
and May of 1996?
A. Very definitely, yes.
203 Q. And even if it be the case, and I'll come back to that
presently, but even if it be the case that the question of
any oral advices was not mentioned at that meeting, that
nonetheless the Tribunal legal team could have been under
no illusions but that you and Mr. Nesbitt and all the
others who were there representing the State at that

meeting considered that the change of ownership issue had
been addressed in May of 1996?
A. That's very much the case.
204 Q. At the very least, at the very least it had been dealt with
in the opinion of May 1996?
A. Correct.
205 Q. And isn't that the case if one just looks at the
correspondence, and I am not going to weary you,
Mr. McFadden, you have been in the witnessbox long enough,
by going through it in painstaking detail, but I have to
suggest to you that it's quite clear from the
correspondence which emanated from the AG's Office, from
Mr. Shaw, from the Chief State Solicitor's Office, that if
you look at the sequence of events right through 2002 and
into the Attorney's letter of the 20th December, 2002, that
the consistent position was taken at all times that legal
advice was given at the time before the licence was
actually awarded?
A. That has always been the case to my knowledge, yes.
206 Q. And again, I just  I am not going to do this, as I say,
seriatim, Mr. McFadden, but you were asked, I think, about
Mr. O'Daly's letter of  it's attached, I think it is the
10th July, 2002. It's a letter from Mr.  sorry, I have
got my dates wrong. It's a letter of Mr. Shaw of the 30th
December, 2002, with an attachment from Mr. O'Daly 
A. Yes.
207 Q.  which is undated. But in all events, you would agree,
and I think this is common case, that Mr. O'Daly's
memorandum was available to the Tribunal, at the very
latest, at the end of September, 2002?
A. That appears to be the case from Mr.  Mr. Shaw appears to
have forwarded that minute.
208 Q. And if you look at the second page of Mr. O'Daly's
memorandum, it says: "Pages 1 and 2 of Mr. Nesbitt's
advices of the 9th May, 1996, appear to deal with the
matters raised in the Department's minute of the 24th
April, 1996, and there is nothing on the file to suggest
that the Department thought otherwise."
Now, you were asked about the word "Appear"?
A. Yes.
209 Q. I have to suggest to you that that is just simply a
politeness on the part of Mr. O'Daly, I might say a
characteristic and customary politeness on the part of
Mr. O'Daly?
A. Well, in fact I think that's what I said myself when I was
giving evidence. It's a gentile way of saying "It is".
210 Q. If one was perhaps more blunt and less concerned with the
politesse, as it were, you would say, it does deal with it?

A. Exactly, yeah.
211 Q. And the use of the phrase "Appear," I have to suggest to
you is no more than a customary politeness and doesn't in
any way suggest that there is a doubt about this?
A. Absolutely.
212 Q. And again, I think if you take out the letter from the
Attorney, the first of them, which is at Tab 39 of the
book, you will see this is  you have been over this,
Mr. McFadden, I am not going to dwell on this at any
length, but this is in response to the Sunday Business Post
article and so forth.
A. Yes.
213 Q. And at the very bottom of that, the Attorney says:
"Mr. Nesbitt 's opinion of the 9th May, 1996, which was
released to the Department with the sanction of the then
Attorney General of the 13th May, 1996, dealt with the
matter."
A. Yes.
214 Q. And again, forgive me for asking a perfectly obvious
question, but, Mr. McFadden, just for the sake of the
record, what do you understand dealt with the matter
referred to?
A. It dealt with the request for advice referred to in the
earlier part of the paragraph obviously, I would have
thought.
215 Q. And that advice related to the question of restructure?
A. Correct.
216 Q. So, in other words, the Attorney's letter  am I correct
in saying that anyone reading the Attorney's letter of the
20th December, 2002, would understand that from the
perspective of the Attorney and his office, that the
question of the restructuring had been dealt with in the
opinion of Mr. Nesbitt of the 9th May, 1996?
A. I'd have no doubt that was the intention.
217 Q. And I have to suggest to you further  I am going to take
you briefly to the opinions in a moment, Mr. McFadden. But
would you agree with me that in a sense it doesn't matter
whether Mr. Nesbitt was right or wrong in terms of his
construction, or it doesn't even matter whether your
understanding of what he said was right or wrong 
objectively right or wrong  what matters is that you and
your office understood the import of that advice in May
1996, isn't that so?
A. You're asking is that what's important?
218 Q. I am suggesting to you that that is the critical question?
A. Well, it's the critical question for whom?
219 Q. Well, I suppose in a sense you are quite correct,
Mr. McFadden, it is ultimately a question for the Tribunal.

But I have to suggest to you this, is that  put this
another way, Mr. McFadden: You, I think, have agreed with
me and you have stated repeatedly over the last two days
that that is the way you understood Mr. Nesbitt's opinion
at the time?
A. Absolutely.
220 Q. And that was reinforced by the fact that you had an initial
discussion with him on the 23rd April, 1996?
A. Yes, correct.
221 Q. And I have to suggest to you further, that in a sense it
doesn't matter whether your recollection about the 23rd
April, 1996, or anybody else's recollection of that day is
correct or not, the fact is that as far as you were
concerned, and the Office is concerned, such advices were
given immediately before the licence was awarded?
A. Well, the position, as I stated in evidence, was that the
advice was given.
222 Q. Yes. Now, can I just ask you  I am going to just ask you
to look briefly at the opinions. Could I just ask you to
look in the first instance at the  very, very briefly  at
the first opinion of Mr. Nesbitt, which is in Tab 1?
A. Tab 1?
223 Q. Yes. Sorry, I think, sorry, it's  yes, it's Tab 1.
Tab 3.1, sorry I am told, 3.1. Again, Mr. McFadden, I am
not going to delay or dwell on this at any great length,
but if I could ask you to look at page 4 of that opinion,
internal page 4.
A. I am sorry, I am just having a bit of difficulty. Is it
tab? Sorry, yes, apologies, I have it.
224 Q. And you will see that under the  I think some of this at
least was dealt with by Mr. Coughlan, but towards the
bottom of page 4 you had the heading "Assignment of
Licence/Identity of Licence"?
A. Yes.
225 Q. And it says that  I think this portion was read out to
you: "The identity of the licensee is only important
firstly for the purpose of establishing its validity to
provide the service in question from a capital and possibly
technical point of view." And Mr. Nesbitt then continues.
And then if you turn over to the top of page 5, he says:
"Clearly the Minister has an interest in ensuring that an
appropriate party is licensed from the point of view of
ability to deliver the services in question. However, is
there any valid reason for the Minister to insist upon
unnecessary controls in respect of the ownership of the
licensed entity or the ability of a licensed entity to
transfer its licence to somebody else?" Then he says: "In
my view the identity of the party licensed is only of

material importance if a change in identity restricts open
competition in the provision of mobile telephony services."
And then he goes on to say that the Minister can't impose
arbitry conditions material to changes in ownership of any
licensed company which were not necessary for the
fulfillment of the objects of the Act and the provision of
a second mobile phone licence operation. He says if that
were to happen, it would be open to legal challenge.
Mr. McFadden, can you say whether, in your view, the views
expressed there by Mr. Nesbitt are consistent with the oral
and written advices he tendered in April and May of 1996?
A. Yes, but  this is the '95 opinion?
226 Q. Yes.
A. His views are consistent but, in fact, his views, in many
ways, are strengthened  or sorry, one could say they are
even more valid, if that's proper English, in the context
having regard to the Commission Directive 96/2. In fact,
his views would be 
227 Q. And that directive had just come into force. I think it
was in February of 1996?
A. Correct.
228 Q. And again, I suppose it's not really relevant to the
Tribunal's inquiry whether Mr. Nesbitt is correct or
anybody who opines on this one way or the other is correct
or incorrect, but isn't it so, factually, quite common that
those who are just simply providing the equity capital in
these types of competitions that their identity is
frequently changed? Perhaps that's not something 
A. Mr. Nesbitt would be more familiar with that than I
probably would be. But, yes, I presume it would happen.
229 Q. In all events, we know the nature of Mr. Nesbitt's advices
in relation to change of ownership, and I think you said
that that didn't come as a surprise to you?
A. That's correct.
230 Q. Now, could we ask you just to take a look at the opinion of
the 9th May itself. It's Tab 19, I think. Now, just to
ask you just to go to the formal opinion, which is on the
third page. It's headed: "Esat Digifone GSM Mobile
Telephony Licence."
A. Yes.
231 Q. So, it wasn't as if Mr. Nesbitt's advices were being sought
in a vacuum, I have to suggest, or that he was giving his
advices in a vacuum?
A. Very much so. I mean, he wasn't giving his advices in a
vacuum.
232 Q. Now, then towards the bottom of the first page of the
opinion we have the amendments in relation to Article 8, do
you see that?

A. Yes.
233 Q. We have been over this before. And then if one turns to
the first full paragraph on the second page, it says: "If
one analyses why the Minister is concerned about the
ownership of shares in the licensee, the only legitimate
concern he can have is if there is a change of ownership
the service that has to be provided will in some way be
compromised. I do not think it is tenable to suggest that
the licensee has been awarded the licence because of the
parties who own the licence. Rather the licensee has been
awarded the licence because its plans and proposals were
the most meritorious and it provided a funding plan which
looked feasible. There is no reason why any of these
matters have to be compromised by a change in ownership.
However, I do accept that there is a possibility that this
might occur. It is also a real issue in the mind of the
public."
Now, Mr. McFadden, again, forgive me for stating the
obvious, but if you look at the second and third sentences
of that paragraph, it's written in the immediate past
tense, isn't that so?
A. Yes.
234 Q. And what do you understand "It's not tenable to suggest
that the licensee has been awarded the licence because of
the parties who own the licence," to whom could that
possibly refer?
A. The consortium clearly that won the bid.
235 Q. Absolutely.
A. I also think probably  I mean, one could possibly read
into the word there "I do not think it is tenable to
suggest that the licensee has been awarded solely because
of the parties..." because the original, I mean in the
competition the joint venturers, obviously the original
joint venturers were there and they still were at the time
of the grant of the licence.
236 Q. And then he says: "Rather the licensee has been awarded
the licence because its plans and proposals were the most
meritorious and it provided a funding plan which looked
feasible."
And I have to suggest to you that that has to be and could
only be sensibly understood as a reference not to something
that might conceivably or by means of conjecture happen in
the future, but something which did in fact happen?
A. Yes, that's certainly how I would have interpreted it, yes.
237 Q. "And there is no reason why any of these matters have to be
compromised by a change of ownership." And, Mr. McFadden,
I know, and again forgive me once again for asking you to
state the obvious, but you say, I think in your statement,

that in particular page 2 of this opinion is understood as
dealing with a change of ownership issue?
A. Yes.
238 Q. And again just for the sake of the record, could you
confirm why that is so?
A. Yes, I believe that that is the case.
239 Q. I think if we go back briefly to Mr. O'Daly's memorandum,
the same point is made. He says: "Pages 1 and 2 of
Mr. Nesbitt's advices of the 9 May, 1996, appear to deal
with the matters raised in the Department's minute of the
24 April, 1996."
A. That's correct.
240 Q. And again, you are happy to confirm that that was your
understanding at the time, and has always remained your
understanding?
A. Yes.
241 Q. Now, just one question about the modalities of the
Attorney's Office. This, I take it, was a major issue at
the time in 1996, the award of the  the awarding of this
second mobile telephony licence, it was a major issue for
the Office?
A. Well, I am not  it was one of probably a number of major
issues, I think.
242 Q. Sorry, indeed.
A. I wouldn't like to suggest the Office of the Attorney
General was dealing exclusively with this because that
wouldn't have been the position.
243 Q. Of course not. And I didn't mean to suggest that. But it
was  let me rephrase the question slightly, Mr. McFadden.
You'd agree that so far as State was concerned, this was a
major licensing proposal?
A. Of course it was clearly an important licensing matter,
yes, of  sorry, it was an important matter clearly, yes,
of course.
244 Q. And if an issue is raised by a Department, such as it is a
common case was raised by the Department in their minute of
the 24th April, 1996, can I ask you, is it conceivable that
the Attorney's Office would allow a question of that
importance or potential importance to go unanswered before
a decision was made to award a licence which, from the
State's perspective, was an extremely important decision?
A. I mean, that wouldn't happen. I mean, I can't really
speculate on that. It wouldn't happen, as far as I am
concerned. And it didn't happen in this case.
245 Q. Absolutely. I have to suggest you, Mr. McFadden, and again
I am sorry that I am stating what I am sure is perfectly
obvious to you, and forgive me for so doing, but you would
agree with me, therefore, that it's almost an article of

faith in the Attorney's Office that if an individual's
Department raises a significant legal question before a
major decision or at least an important decision is taken,
that advice is given before that is signed off on?
A. Of course. I mean, that's our function, yes.
246 Q. And I'd have to suggest to you further, that it would be
inconceivable that the Attorney would signoff on such a
matter if there was an outstanding issue of that magnitude
or importance still remaining?
A. Off course. I mean, but it didn't happen.
247 Q. Absolutely, absolutely, Mr. McFadden. And can I suggest to
you further, that if you or Mr. Gormley or anyone else in
the Office had thought that the issue had not been dealt
with, or dealt with satisfactorily, it is something that
you would have drawn to the Attorney's attention,
particularly when you send up that memorandum to him on, I
think it was the 10th May, if memory serves me?
A. Yes.
248 Q. You would have mentioned that question?
A. If there was any issue about the licence, a significant
legal issue which would have prevented the licence from
issuing, it would have been, of course, drawn  it
probably would have been  there would have been a
separate submission dealing with that, probably, and it
would have been submitted to the Attorney General, of
course.
249 Q. And wouldn't you agree with me that the very fact that the
memorandum says nothing of the kind leads to the inference
that in fact, and underscores the evidence that you have
given, that as far as the Office was concerned, this issue
had been satisfactorily addressed at all events, I am
putting it no higher for the moment, at all events in
Mr. Nesbitt's opinion of the 9th May?
A. Correct. We believed that the advices set out there were
the advices in relation to the ownership issue. We
believed that it actually dealt with the pregrant and
postgrant issue as to ownership.
250 Q. Now, Mr. McFadden, again forgive me if I mention another
topic, but I, just for the sake of my client, I have to
mention it, which is this: At the time you gave your
evidence  or sorry, at the time you dealt with the matter
in April and May 1996, did you have any contact in relation
to this question with the then Minister, Mr. Lowry?
A. I have never met the Minister.
251 Q. And again, forgive me 
A. Or sorry, I've had written contact. I have had no contact
at any time with Mr. Lowry, or ex Minister Lowry.
252 Q. And again forgive me for putting it this way to you. Just

for the sake of completeness I have to put it. I take it
there is no question of you being under the Minister's
thrall or influence in any way?
A. Absolutely not.
253 Q. As I say, again forgive me for having to put the question.
And so that there is no question that the Minister or
anybody associated with the Minister sought to pressurise
you in any way in relation to this?
A. No, that absolutely  in my near 30 years in the Office, I
never recall any civil servant coming in to the Office
trying to pressurise our office.
254 Q. Again, I fully appreciate that, Mr. McFadden. I just had
to put that question, those questions, distasteful as they
may seem to you, just for the sake of the record.
Now, can I move forward, then, to the meeting that you had
with the Tribunal legal team in October, 2002. I think
that Mr. Coughlan put it to you that the question of oral
advices given by Mr. Nesbitt was not raised with the
Tribunal team at the time.
A. Yes.
255 Q. Is that your recollection?
A. That the Tribunal team?
256 Q. That the question of oral advices wasn't mentioned to the
Tribunal team?
A. Yes, that's correct.
257 Q. But the question  but the opinion of the 9th May
certainly was?
A. Very much so, yes.
258 Q. And that was the stuff of the discussion between you?
A. Correct.
259 Q. In October of 1996?
A. Correct.
260 Q. And again, just for the sake of the record, will you 
would you kindly repeat for us what you understood the
State's team to say to the Tribunal team in October 2002?
A. There is no doubt about, in my mind  I mean, I know what
I said, because it was I who spoke from the Attorney
General's Office, and I specifically, when dealing with the
question where was the advice sought by Mr. Towey in his
minute of the 24th April, 1996, where was it dealt with in
the opinion of the 9th May, I referred to the paragraph
which we have just been looking at there, which you
referred me to. I read  in fact, I read out that
paragraph to the meeting.
261 Q. And this matter, you say, was tested by the Tribunal team?
A. What occurred was  well, whether it was tested 
Mr. Healy engaged in a discussion with Mr. Nesbitt in
relation to the opinion, and I suppose tested  he

expressed views in relation to the opinion, and there was a
discussion around whether or not it dealt with the request
for advice.
262 Q. And I think you said that in your memorandum, which we have
seen from the AG's Office, the document that was
circulated, Oifig An ArdAighne, that you prepared shortly
thereafter. If that could be put up on the screen? You
say: "The queries raised by the Tribunal and responded to
by this Office were discussed. The position outlined in
this Office's written response was confirmed by the
undersigned and appeared to be accepted. Counsel for the
Tribunal questioned Mr. Law Nesbitt at some length about
his opinion of the 9th May, 1996. The meeting lasted for
less than an hour and there was no indication that the
Tribunal required any further assistance from this Office."
A. That's correct.
263 Q. So you formed the impression, do I take it, after this
meeting, that following this exchange of views concerning
the construction of the opinion of the 9th May with the
author of that opinion present, that the Tribunal appeared
to accept that construction of the opinion?
A. That certainly was my impression, and that's what I stated
in the memorandum to the Attorney General.
264 Q. And it followed that you had understood the Tribunal team
to accept that advices had been given at the time in
relation to the change of ownership issue?
A. Yes, that's my understanding.
265 Q. Mr. McFadden, I think I am correct in saying that at
various stages subsequently, commencing with an Opening
Statement, if memory serves me, in this Tribunal in
December 2002, and culminating in the ruling of the
Chairman in February 2008, the position  the working
hypothesis I think, or assumption of the Tribunal, appears
to have been that no such advice was given. Were you aware
of that?
A. No. As I mentioned yesterday, there is a reference, I
think in the ruling in relation to privilege, a claim of
privilege by the State in respect of the 9th May to a
working thesis or whatever that the Tribunal had, but that
certainly was never put to me.
266 Q. But if somebody were to tell you, Mr. McFadden, that the
position adopted by the Tribunal at all events between 2002
and sometime in 2008, and indeed later, that no such advice
had been given in May 1996, if somebody were to tell you
that, would you be surprised by that in the light of your
meeting with the Tribunal team?
A. Certainly after the meeting my clear impression was that
what we had said, both Mr. Nesbitt and myself, that that

had been accepted; that was my understanding. And I would
have expected, if there was a serious dispute about that,
that it would have been put to us. As I said, there was a
discussion certainly with Mr. Nesbitt as to the meaning of
the opinion and as to  a discussion about the meaning of
the opinion. But, as I said, at the end of the meeting
certainly it was my clear impression that the explanation
offered by myself on behalf of the Office and Mr. Nesbitt,
that that had satisfied the Tribunal that they were
satisfied the matter had been dealt with.
267 Q. And may we take it that at the time nobody came back from
the Tribunal to gainsay your account in relation to the
opinion of the 9th May?
A. Well, I certainly have never  I am unaware of it.
268 Q. Now, Mr. McFadden, are you  presumably you are aware of
the fact that Mr. Nesbitt's  well, I mean, you have said,
we all know that Mr. Nesbitt's opinion was  privilege was
formally waived by the Government?
A. Yes.
269 Q. And can I ask you just again in terms of the modus operandi
of the functioning of the Government, is that a common
occurrence that legal privilege in relation to counsel's
opinion is waived?
A. Well, I think I stated in evidence that the decision to
waive privilege in respect of this opinion was a major
decision, which required Government approval, and I think
any lawyer reading the opinion would understand why that's
the case.
270 Q. Indeed. And you, of course, are aware of the fact that
Mr. Nesbitt gave evidence before this Tribunal last July?
A. I am.
271 Q. And you will recall that Mr. Nesbitt gave evidence to the
effect that he had provided an opinion or had provided
advices, it doesn't greatly matter which, I have to
suggest, but he had provided advices prior to the award of
a licence dealing with the change of ownership issue?
A. Correct.
272 Q. You are aware of that?
A. Yes.
273 Q. And are you further aware that Mr. Nesbitt was effectively
crossexamined on behalf of the Tribunal, and it was put to
him that his account was not credible?
A. Well, I read that in the newspaper as well, but I am aware
of that, yes.
274 Q. And on Day 369, and I'll read it out to you, and we can
perhaps hand it up to you if needs be, but a question was
put by Mr. Coughlan at question 115 where  and this is
being put to Mr. Nesbitt:

"Bearing in mind that the view of the Tribunal about
this opinion"  that's the opinion of the 9th May  "has
been known since 2003 and it has only just been brought to
the attention of the Tribunal that your view is that that's
erroneous and that you have a different view, isn't that
correct, recently?" And the answer given is:
"Well, whatever happened happened. You know, I
don't think I should opine about it."
That's Mr. Nesbitt's response. And then the closing  the
next page, the closing exchange is that  at question 118
Mr. Coughlan says:
"You understand that you are asking the Tribunal to
accept that your evidence is credible?
Answer: Yes."
Question: Just to join issue we are professionals..."
Then Mr. Nesbitt says: "I haven't got into the witnessbox
for the purpose of saying something that's not true,
Mr. Coughlan."
And then, the final exchange was at question 120:
"Just to join issue, just to enable the Tribunal
deal with the matter, I have to put it to you I just joined
issue with you, I put it to you that your evidence isn't
credible in that respect?
Answer: Is which?"
I think we can hear the note of incredulity from this
remove in Mr. Nesbitt's voice. And then it's put:
"Question: Is not credible.
Answer: Not credible?
Question: Yes.
Answer: Well, I haven't heard anyone suggest that these
events didn't happen in the way I described them."
Now, I'll happily hand up  perhaps you may wish to see it
before you comment on it, Mr. McFadden. But in the light
of what you have told us about the correspondence and about
the meeting you had with the Tribunal, I have to suggest to
you that it's most surprising that the Tribunal would seek
to crossexamine Mr. Nesbitt on that basis, that "This is
the first time it's been brought to the attention of the
Tribunal that your view"  that is Mr. Nesbitt's view  "is
that that's erroneous and you have a different view, isn't
that correct?"
A. And you are asking me to 
275 Q. I am suggesting, Mr. McFadden, that in the light of what
you have told us, and consistently told us over the last
two days, been perfectly fair in your evidence, that what
you have told us about the meeting that you had with the
Tribunal in October 2002, that it is most surprising that
Mr. Nesbitt would be crossexamined, in effect, on the

basis that he is now saying for the first time he gave such
advices and that this was something that had never been
conveyed to the Tribunal before that?
A. Well, my account of the meeting with the Tribunal I have
given, so  and certainly I presume he had the same
understanding of that meeting as I had, and he certainly
would have known what the view, what my view on the matter
was and what Mr. Gormley's view was.
276 Q. I think I am right in saying, Mr. McFadden, and I
appreciate you may not have read the transcript of
Mr. Nesbitt's evidence, but the meeting with the Tribunal
of October 2002, or the correspondence which led up to it,
was never mentioned or never put to Mr. Nesbitt, were you
aware of that?
A. If you are saying that, yes, I accept that, yes.
277 Q. And again, isn't that something that, again to use a
neutral term, is somewhat surprising?
A. I think that's a matter for the Chairman really to decide.
I was  I am aware of what took place in relation to
Mr. Nesbitt's evidence and I found a lot of that
surprising.
278 Q. But to be clear, and I know you have been perfectly clear
in your evidence, but just lest there be any doubt about
this; you are quite clear in your recollection that this
issue was in fact dealt with, the construction of the
opinion was in fact dealt with by Mr. Nesbitt on that day?
A. At the meeting with the Tribunal?
279 Q. At the meeting with the Tribunal?
A. Yes, there was a discussion, as I said I think it was
principally between Mr. Healy and Mr. Nesbitt, as to the
meaning of the opinion and, as I say, certainly I dealt
with the query where in the opinion is the request for
advice of the 24th April dealt with, and I read out the
specific part of the opinion which I said dealt with the
issue.
280 Q. And this, I further suggest  your recollection is further
underscored by the terms of the note of the meeting of the
18th October, 2002, which has been in recent times
circulated to the Tribunal?
A. Yes, very much so.
281 Q. Now, you were present, I think, for the Opening Statement
yesterday?
A. Yes.
282 Q. And I think the Opening Statement yesterday, on behalf of
the Tribunal, said, Mr. Healy says that, at page 1 from
yesterday's transcript, he says that: "Until about I think
18 months ago, the Tribunal operated on the basis that not
only had the opinion not addressed the questions posed by

Mr. Towey in his 24th April, 1996, memorandum, but that
those questions, for whatever reason, had not been
addressed in any other exchanges either by Mr. Nesbitt or
by lawyers for the Attorney General from the Attorney
General's Office. For the first time, I think in late
2009, the Tribunal was informed by the Department that
further information was available on this matter."
And again, I have to suggest to you, Mr. McFadden, that
that is also a most surprising statement on behalf of the
Tribunal, that the Tribunal had operated on the basis that
not only had the opinion not addressed the questions posed
by Mr. Towey, but those questions, for whatever reason, had
not been addressed in other exchanges by either Mr. Nesbitt
or by lawyers for the Attorney General from the Attorney
General's Office.
I think you have stated consistently, and forgive me for
repeating this to the point almost of tedium, but you have
stated consistently that, rightly or wrongly, you
considered and your office considered and the Attorney
considered and counsel considered that this issue had, in
fact, been dealt with in May 1996 and, furthermore, that
that was made clear to the Tribunal in correspondence
throughout 2002, and furthermore at the meeting in October
2002?
A. Yes, I'd agree with that.
283 Q. Just one further matter, Mr. McFadden. I take it that the
Attorney had the opinion of Mr. Nesbitt on the file in
front of him? I think it so states?
A. Now, which 
284 Q. In May 1996, when the then Attorney, Mr. Gleeson, signed
off on this on the 12th or the 13th May, and released it,
the opinion was there on the file in front of him?
A. Of course. I mean, the submission is in relation to the
opinion and it's flagged I think, isn't it? Of course.
MR. HOGAN: Thank you very much, Mr. McFadden.
CHAIRMAN: It's after five to, Mr. O'Callaghan. I think
it's more satisfactory from everyone's point of view. I'll
try to facilitate you as far as I can. What's your
preference as regards a starting time?
MR. O'CALLAGHAN: 10.30, if that was okay with you?
MR. O'DONNELL: If 10.30 is suitable.
CHAIRMAN: Is that all right, Mr. McFadden?
A. Yes.
CHAIRMAN: Your evidence will conclude then.
THE TRIBUNAL ADJOURNED UNTIL MONDAY, THE 22ND OF MARCH,
2010, AT 10:30 A.M..

